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PREAMBLE 

TERMS OF REFERENCE 

The Terms o f R e f e r e n c e were s e t o a t i n a l e t t e r t o t h e 
C o m m i t t e e f r o m t h e H o n o u r a b l e Wal. F i f e M.P., M i n i s t e r f o r 
B u s i n e s s and Consumer A f f a i r s on 19 December 1978, t h e t e x t o f 
w h i c h i s r e p r o d u c e d b e l o w . 

"The Government has been g i v i n g c l o s e a t t e n t i o n t o t h e 
c o n t i n u i n g and d e v e l o p i n g r o l e o f s m a l l b u s i n e s s i n 
A u s t r a l i a . I t i s t h e f i r m p o l i c y o f t h e Government t o 
e n c o u r a g e such b u s i n e s s so f a r as p r a c t i c a b l e by 
g o v e r n m e n t p o l i c i e s and e n s u r e t h a t t h e y a r e a v i a b l e 
f o r c e f o r c o m p e t i t i o n i n A u s t r a l i a . 

H a v i n g r e g a r d t o t h e h i g h p r i o r i t y g i v e n by t h e Government 
t o t h i s p o l i c y , I s h o u l d be g l a d i f y o u r C o m m i t t e e w o u l d 
g i v e c o n s i d e r a t i o n t o t h e r e l a t i o n s h i p between t h e 
r e s t r i c t i v e t r a d e p r a c t i c e s p r o v i s i o n s o f t h e T r a d e 
P r a c t i c e s A c t and s m a l l b u s i n e s s . 

S p e c i f i c a l l y , I ask y o u r C o m m i t t e e t o make an e x a m i n a t i o n 
a l o n g t h e f o l l o w i n g l i n e s : 

C o n s i s t e n t w i t h t h e g e n e r a l o b j e c t i v e o f t h e d e v e l o p m e n t 
and m a i n t e n a n c e o f f r e e and f a i r c o m p e t i t i o n i n t h e 
A u s t r a l i a n economy, i s t h e r e any a c t i o n i n r e l a t i o n t o t h e 
T r a d e P r a c t i c e s A c t 1974 w h i c h y o u r Committee c o n s i d e r s 
s h o u l d be t a k e n , w i t h t h e o b j e c t i v e o f t h e improvement o f 
t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s i n A u s t r a l i a . 
P a r t i c u l a r a t t e n t i o n s h o u l d be had t o t h e p r o v i s i o n s o f 
t h e A c t d e a l i n g w i t h m o n o p o l i z a t i o n ( s e c t i o n 4 6 ) , 
e x c l u s i v e d e a l i n g s e c t i o n 47, p r i c e d i s c r i m i n a t i o n 
( s e c t i o n 49) and r e l e v a n t a n c i l l a r y p r o v i s i o n s . 

I w o u l d e x p e c t t h a t y o u r C o m m i t t e e w i l l , i n r e s p e c t o f 
t h i s e x a m i n a t i o n , a c t i v e l y s o l i c i t v i e w s (by p u b l i c 
a d v e r t i s e m e n t or o t h e r w i s e ) f r o m t h e A u s t r a l i a n p u b l i c 
g e n e r a l l y , and s m a l l b u s i n e s s i n p a r t i c u l a r . I hope t h a t 
you wi11 be a b l e t o r e p o r t t o me on t h i s m a t t e r by 
September 1979." 

S u b s e q u e n t l y i t was d e c i d e d t o expand t h e t e r m s o f 
r e f e r e n c e and t h i s d e c i s i o n i s r e f l e c t e d i n t h e f o l l o w i n g e x t r a c t 
f r o m a media s t a t e m e n t by t h e M i n i s t e r on 3 May 1979: 

" M o r e o v e r , i n c o n s i d e r i n g t h e s u b m i s s i o n s on s m a l 1 
b u s i n e s s , t h e C o m m i t t e e f o u n d t h a t i t was n e c e s s a r y t o 
c o n s i d e r w h e t h e r i t s h o u l d recommend t h a t t h e Commonwealth 
s h o u l d i n t r o d u c e a l a w r e l a t i n g t o f r a n c h i s i n g . 
C o n s e q u e n t l y , t h e C o m m i t t e e has e x a m i n e d s u c h m a t t e r s as 
t h e t e r m i n a t i o n o f a f r a n c h i s e , c o n t i n u a t i o n o f s u p p l y on 
j u s t and e q u i t a b l e t e r m s under a f r a n c h i s e , t h e a s s i g n m e n t 
o f a f r a n c h i s e and t h e p r o p e r t y t r a n s a c t i o n s upon w h i c h a 
f r a n c h i s e may be b a s e d . I n t h i s c o n t e x t , t h e C o m m i t t e e 
has a l s o examined p r o b l e m s r e l a t i n g t o t h e c o n c e p t o f 
p r o t e c t i n g goodwi11 under f r a n c h i s e a g r e e m e n t s . " 

I n f u r t h e r c o r r e s p o n d e n c e on 13 J u l y 1979 r e g a r d i n g t h e 
t e r m s " f r e e and f a i r c o m p e t i t i o n " t h e M i n i s t e r s a i d t h e C o m m i t t e e 
s h o u l d t a k e a c c o u n t o f t h e g e n e r a l Government o b j e c t i v e o f 
d e v e l o p i n g and m a i n t a i n i n g e c o n o m i c and e f f i c i e n t i n d u s t r y i n 
Aiicit- r a i l s . 



8. 

SUBMISSIONS TO THE COMMITTEE 

The Committee a d v e r t i s e d w i d e l y i n t h e A u s t r a l i a n 
community f o r s u b m i s s i o n s t o t h i s e n q u i r y . I t o b t a i n e d o v e r one 
hu n d r e d s u b m i s s i o n s many o f w h i c h a r e r e p r o d u c e d i n volume 2 o f 
t h i s R e p o r t . W h i l e t h e s e a r e i n d i c a t i v e o f s m a l l b u s i n e s s 
p r o b l e m s , t h e -Committee has borne i n mind t h a t t h i s s e l e c t i o n o f 
s u b m i s s i o n s may n o t n e c e s s a r i l y be r e p r e s e n t a t i v e i n t h a t , i t i s 
n o t u n r e a s o n a b l e t o assume, many s m a l l b u s i n e s s m e n would l a c k the 
ti m e and r e s o u r c e s t o make s u b m i s s i o n s t o t h e C o m m i t t e e , 

The Committee w i s h e s t o e x p r e s s i t s g r a t i t u d e t o t h o s e 
t h a t have made s u b m i s s i o n s . We p u b l i s h t h e s u b m i s s i o n s ( o f t h o s e 
who have g i v e n us p e r m i s s i o n t o do so) t o make them a v a i l a b l e t o 
o t h e r s i n t e r e s t e d i n t h i s a r e a . 

SECRETARIAT 

The Committee w i s h e s e x p r e s s l y t o t h a n k M i c h a e l L a w l e s s , 
D i r e c t o r o f t h e C o m p e t i t i o n P o l i c y B r a n c h o f t h e Department o f 
B u s i n e s s and Consumer A f f a i r s , who has been S e c r e t a r y t o t h e 
Committee s i n c e i t s c r e a t i o n . He has worked t i r e l e s s l y on t h e 
p r o d u c t i o n o f t h i s R e p o r t s i n c e t h e t i m e we c o m p l e t e d o u r l a s t 
R e p o r t on P r i m a r y P r o d u c t i o n i n June o f t h i s Y e a r . We a l s o 
e x p r e s s our g r a t i t u d e t o M i c h a e l L y s e w y c z , D a v i d Shaw and Mark 
D i c k e n s , a l s o o f f i c e r s o f t h e D e p a r t m e n t , who a t v a r i o u s t i m e s 
o v e r t h e l a s t y e a r u n d e r t o o k r e s e a r c h f o r t h e C o m m i t t e e . A l l o f 
t h e s e o f f i c e r s a r e q u a l i f i e d i n l a w , e c o n o m i c s o r b o t h and 
p r o v i d e d v a l u a b l e a s s i s t a n c e t o t h e Commi t t e e . Our t h a n k s a r e 
a l s o due t o t h e many p e o p l e p a r t i c u l a r l y Sue D a v i s and J u d y 
P e a r c e who have u n s t i n t i n g l y a s s i s t e d t h e C o m m i t t e e i n e d i t i n g , 
t y p i n g and p r o d u c i n g t h i s R e p o r t . 

r 



COMMITTEE RECOMMENDATIONS AT A GLANCE 

T h i s i s a v e r y b r i e f l i s t o f o u r r e c o m m e n d a t i o n s . 

( R e f e r e n c e s h o u l d be made t o t h e body o f t h e R e p o r t f o r t h e 
r e a s o n i n g and d e t a i l b e h i n d our r e c o m m e n d a t i o n s ) . 

1. The Committee recommends t h a t t h e r e be no change o f t h r u s t 
t o t h e C o m p e t i t i o n p r o v i s i o n s , P a r t I V , o f t h e T r a d e 
P r a c t i c e s A c t and recommends t h a t t h e r e be no change t o 
S e c t i o n s 45, 45B, 45D, 47, 48 o r 50. (See c h a p t e r s 4, 
6, 7 and 8 ) . 

2. The Committee recommends t h a t t h e a m b i t o f S e c t i o n 46 
( M o n o p o l i z a t i o n ) be e x t e n d e d . P r e s e n t l y i t a p p l i e s o n l y 
t o t h o s e f i r m s t h a t s u b s t a n t i a l l y c o n t r o l m a r k e t s . I t s 
a m b i t s h o u l d be e x t e n d e d so t h a t i t a p p l i e s t o a l l f i r m s 
t h a t have a s u b s t a n t i a l d e g r e e o f m a r k e t power. (See 
c h a p t e r 9 ) . 

3. The Committee recommends t h e r e p e a l o f S e c t i o n 49 ( P r i c e 
D i s c r i m i n a t i o n ) . (See c h a p t e r 1 0 ) . 

4. The Committee recommends t h e i n t r o d u c t i o n o f a f r a n c h i s e e 
p r o t e c t i o n law t h a t w o u l d r e q u i r e c e r t a i n m a t t e r s t o be 
d i s c l o s e d t o a f r a n c h i s e e , a l l o w a f r a n c h i s e e t o a s s i g n 
h i s f r a n c h i s e and l i m i t t h e g r o u n d s upon w h i c h a 
f r a n c h i s o r c o u l d t e r m i n a t e o r f a i 1 t o renew a f r a n c h i s e . 
(See c h a p t e r 1 1 ) . 

5. The Committee recommends t h a t -

g o v e r n m e n t a g e n c i e s c o o p e r a t e w i t h s m a l l b u s i n e s s 
b o d i e s and t r a d e a s s o c i a t i o n s t o i n c r e a s e t h e 
a w a r e n e s s and u n d e r s t a n d i n g t h a t s m a l l b u s i n e s s 
has o f t h e A c t . 

t h e same p r o t e c t i o n from i n t i m i d a t i o n t h a t 
w i t n e s s e s b e f o r e t h e F e d e r a l C o u r t a r e g i v e n be 
a f f o r d e d t h o s e t h a t p r o v i d e i n f o r m a t i o n t o t h e 
T r a d e P r a c t i c e s C o m m i s s i o n . 

l o w e r C o u r t s have j u r i s d i c t i o n u nder t h e A c t . 

l e g a l a i d f o r p r i v a t e l i t i g a t i o n be more f r e e l y 
a v a i l a b l e . (See c h a p t e r 1 2 ) . 
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SUMMARY OF THE REPORT 

Our v i e w s and r e c o m m e n d a t i o n s a r e s e t p u t i n t h i s 
Summary b u t r e f e r e n c e s h o u l d be made to t h e body o f t h e R e p o r t 
f o r o u r r e a s o n i n g and v i e w s i n f u l l . 

I n t r o d u c t i o n 

' l . I n t h i s R e p o r t we i d e n t i f y what s m a l l b u s i n e s s i s , we 
examine some m a j o r p r o b l e m s s m a l l b u s i n e s s has and i s o l a t e t h o s e 
p r o b l e m s t h a t a r e r e l e v a n t to t h i s e n q u i r y . 

2. We t h e n examine t h e p o l i c y aims o f c o m p e t i t i o n r u l e s ( t h e 
p r o v i s i o n s o f P a r t IV) o f t h e T r a d e P r a c t i c e s A c t 1974. We t h e n 
examine t h e s e p r o v i s i o n s w i t h o u r t e r m s o f r e f e r e n c e i n mind t o 
e x p l o r e what c o u l d and s h o u l d be done to i m p r o v e t h e m a r k e t 
p o s i t i o n o f s m a l l b u s i n e s s . 

CHAPTER 1 - CAN "SMALL BUSINESS" BE DEFINED 

3. The Committee examined a number o f s m a l l b u s i n e s s 
d e f i n i t i o n s but c o n c l u d e d t h a t i t was n o t p o s s i b l e to a r r i v e a t a 
u n i v e r s a l l y a p p l i c a b l e d e f i n i t i o n o f s m a l l b u s i n e s s . 

4. The v a r i o u s d e f i n i t i o n s employed i n s t u d i e s t o d a t e r e l y 
on a v a r i e t y o f q u a n t i t a t i v e o r q u a l i t a t i v e t e s t s t o d e f i n e s m a l l 
b u s i n e s s . These d e f i n i t i o n s a p p e a r t a i l o r made f o r t h e v a r i o u s 
s t u d i e s f o r w h i c h t h e y were e m p l o y e d . 

5. However, t o g i v e an i n d i c a t i o n o f t h e a r e a s o f i n d u s t r y b 

w h i c h we c o n s i d e r t h e term " s m a l l b u s i n e s s " g e n e r a l l y c o v e r s , we 
a d o p t t h e f o l l o w i n g g u i d e l i n e s . A " s m a l l b u s i n e s s " i s one 
w h i c h : 

employs l e s s t h a n a b o u t 50 p e r s o n s ; 
i s owned and c o n t r o l l e d by a few w o r k i n g 
p r o p r i e t o r s ( s a y , l e s s t h a n 5 ) ; 

- i s n o t a s s o c i a t e d w i t h a p u b l i c company; and 
h a s a v a l u e added o f l e s s t h a n a p p r o x i m a t e l y 
$500,000 per annum. 

6. R o u g h l y s p e a k i n g , i t c a n be s a i d t h a t s m a l l b u s i n e s s 
c o n s t i t u t e s a p p r o x i m a t e l y 90% o f A u s t r a l i a n e n t e r p r i s e s and 
a c c o u n t s f o r a p p r o x i m a t e l y 40% o f employment i n t h e p r i v a t e 
s e c t o r and somewhere between 20% and 25% o f g r o s s n o n - f a r m 
d o m e s t i c p r o d u c t . A c c o r d i n g l y i t c a n be s e e n t h a t s m a l l b u s i n e s s 
i s v e r y i m p o r t a n t t o t h e A u s t r a l i a n economy. 

CHAPTER 2 - SMALL BUSINESS PROBLEMS 

7. S m a l l b u s i n e s s a p p e a r s to have a v a r i e t y o f p r o b l e m s many 
o f w h i c h a r e n o t a s s o c i a t e d w i t h m a r k e t power o r c o m p e t i t i o n . 
Such p r o b l e m a r e a s r e l a t e t o management, c a p i t a l and f u n d i n g , 
t a x a t i o n and t e c h n o l o g y . These p r o b l e m s c a n n o t be s p e c i f i c a l l y 
a d d r e s s e d by t h e c o m p e t i t i o n r u l e s o f t h e T r a d e P r a c t i c e s A c t . 
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8. However, s m a l l b u s i n e s s a l s o has p r o b l e m s a s s o c i a t e d w i t h 
l a c k o f m a r k e t power, f o r example p o w e r f u l f i r m s may deny s m a l l 
b u s i n e s s a c c e s s t o m a r k e t s o r t o s u p p l i e s . I n o u r v i e w s m a l l 
b u s i n e s s p r o b l e m s f l o w i n g from l a c k o f m a r k e t power may be 
a p p r o p r i a t e l y d e a l t w i t h i n a c o m p e t i t i o n s t a t u t e l i k e t h e T r a d e  
P r a c t i c e s A c t . T h i s R e p o r t e x a m i n e s t h e c o m p e t i t i o n p r o v i s i o n s 
w i t h a v i e w t o a s s e s s i n g what can and s h o u l d be done t o meet 
t h e s e p r o b l e m s and i m p r o v e t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s 
i n t h e c o n t e x t o f t h e Government's p o l i c y o f m a i n t a i n i n g and 
f o s t e r i n g economic and e f f i c i e n t i n d u s t r y i n A u s t r a l i a . 

9. We do n o t examine t h e i m p a c t o f government a c t i v i t i e s . 
O b v i o u s l y d i f f i c u l t i e s do f l o w f r o m m o n o p o l i e s c r e a t e d by, o r 
r e s t r i c t i v e p r a c t i c e s e n c o u r a g e d b y , g o v e r n m e n t s . We do n o t 
comment on t h e s e b e c a u s e we do n o t c o n s i d e r t h i s a r e a w i t h i n our 
Terms o f R e f e r e n c e . 

CHAPTER 3 - WHERE DOES SMALL BUSINESS PREDOMINATE AND WHAT SMALL  
BUSINESS HAS COMPETITION PROBLEMS 

10. The s e c t o r s o f t h e A u s t r a l i a n economy most i m p o r t a n t to 
s m a l l b u s i n e s s , r a n k e d i n o r d e r o f t h e i r c o n t r i b u t i o n t o t o t a l 
s m a l l b u s i n e s s employment, a r e : m a n u f a c t u r i n g , t h e n r e t a i l i n g , 
f o l l o w e d by s e l e c t e d s e r v i c e s , m o t o r t r a d e s , and w h o l e s a l i n g . 

11. However, the r a n k i n g i s d i f f e r e n t when s e c t o r s a r e r a n k e d 
a c c o r d i n g t o t h e p r e d o m i n a n c e o f s m a l l b u s i n e s s w i t h i n them, t h a t 
i s , a c c o r d i n g t o t h e c o n t r i b u t i o n smal1 b u s i n e s s makes t o t o t a l 
employment i n a p a r t i c u l a r s e c t o r . On t h i s r a n k i n g , s m a l l 
b u s i n e s s p r e d o m i n a t e s most i n t h e motor t r a d e s , t h e n r e t a i l i n g , 
f o l l o w e d by s e l e c t e d s e r v i c e s , m a n u f a c t u r i n g and w h o l e s a l i n g , i n 
t h a t o r d e r . 

12. Two a r e a s o f c o m p l a i n t s were p r e d o m i n a n t i n s u b m i s s i o n s 
made t o u s . These were " c o r n e r s t o r e " r e t a i l e r s e x p e r i e n c i n g 
d i f f i c u l t i e s i n c o m p e t i n g w i t h l a r g e " d i s c o u n t " s t o r e s o r c h a i n -
s t o r e s ; and " f r a n c h i s e d " d e a l e r s ( p a r t i c u l a r l y i n t h e m o t o r 
t r a d e s ) e x p e r i e n c i n g d i f f i c u l t i e s b e cause o f t h e e c o nomic power 
o f t h e i r s u p p l i e r s . T h e r e were o t h e r a r e a s o f c o m p l a i n t i n 
s u b m i s s i o n s to u s . These were c o m p l a i n t s from s m a l l b u s i n e s s 
a b o u t h a v i n g t o compete amongst t h e m s e l v e s , t h e i r i n a b i l i t y t o 
o b t a i n s a t i s f a c t o r y t e r m s from t h o s e w i t h whom t h e y d e a l and t h e 
p r e d a t o r y a c t s o f o t h e r s i n t h e m a r k e t p l a c e , b u t t h e s e a r e a s o f 
c o m p l a i n t a r e not as m a j o r as t h e two c a t e g o r i e s o u t l i n e d a b o v e. 

CHAPTER 4 - POLICY AIMS OF PART I V , THE COMPETITION RULES OF THE 
r TRADE PRACTICES ACT 

13. T h e r e a r e a v a r i e t y o f s o c i a l and p o l i t i c a l aims t h a t 
c o m p e t i t i o n l aws may be d e s i g n e d to a c h i e v e : P r e v e n t i n g t h e 
c o n c e n t r a t i o n o f e c o n o m i c power, p r o m o t i n g f a i r d e a l i n g , 
p r o t e c t i n g s m a l l b u s i n e s s , and p r o m o t i n g t h e w e l f a r e o f 
c o n s u m e r s , a r e some o f t h e s e p o s s i b l e a i m s . However, t h e 
e c o n o m i c g o a l o f e f f i c i e n c y o f f i r m s and u l t i m a t e l y e f f i c i e n c y o f 
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t h e economy as a w h o l e , promoted by t h e e f f e c t i v e w o r k i n g o f t h e 
m a r k e t mechanism, w h i c h i s m a i n t a i n e d by t h e c o m p e t i t i o n r u l e s o f 
t h e T r a d e P r a c t i c e s A c t , i s s e e n by us as t h e most i m p o r t a n t 
o b j e c t i v e . We e n d o r s e the c o m p e t i t i o n p r o v i s i o n s b e i n g d i r e c t e d 
to t h i s aim and recommend a g a i n s t any change o f t h r u s t . 

CHAPTER 5 - OVERSEAS EXPERIENCE 

14. The c o m p e t i t i o n l aws o f o t h e r c o u n t r i e s , p a r t i c u l a r l y o f 
t h e U n i t e d S t a t e s , t r e a t s m a l l b u s i n e s s s u b s t a n t i a l l y i n t h e same 
manner as s m a l l b u s i n e s s i s t r e a t e d i n A u s t r a l i a . I f a n y t h i n g , . 
A u s t r a l i a has more p r e c i s e l a w d e s i g n e d to improve t h e m a r k e t 
p o s i t i o n o f s m a l l b u s i n e s s . In p a r t i c u l a r , A u s t r a l i a has c l e a r 
law on recommended pr i c e a g r e e m e n t s and j o i n t b u y i n g and 
a d v e r t i s i n g ag r e e m e n t s d e s i g n e d spec i f i c a l l y t o a s s i s t smal1 
b u s i n e s s . 

15. L i k e most o t h e r c o m p a r a b l e c o u n t r i e s , A u s t r a l i a has 
c o m p e t i t i o n l a w s t h a t p r o h i b i t a n t i - c o m p e t i t i v e c o n d u c t l i k e 
b o y c o t t s and p r i c e f i x i n g . I t p r o h i b i t s p o w e r f u l s u p p l i e r s ( o r 
b u y e r s ) t y i n g o r i m p o s i n g t e r r i t o r i a l o r c u s t o m e r r e s t r i c t i o n s on 
t h o s e w i t h whom t h e y d e a l , i f t h o s e r e s t r i c t i o n s r e s u l t i n a 
s u b s t a n t i a l l e s s e n i n g o f c o m p e t i t i o n . M e r g e r s a r e p r o h i b i t e d i f 
t h e y l e a d to f i r m s c o n t r o l l i n g or d o m i n a t i n g m a r k e t s . P r e d a t o r y 
c o n d u c t o r t h e p r e v e n t i o n o f e n t r y , by t h o s e s u b s t a n t i a l l y i n 
c o n t r o l o f m a r k e t s i s a l s o p r o h i b i t e d . 

CHAPTERS 6 , 7 , 8 - AGREEMENTS AFFECTING COMPETITION 
EXCLUSIVE DEALING  
RESALE PRICE MAINTENANCE 

16. The p r o v i s i o n s o f s e c t i o n 45, ( a n t i - c o m p e t i t i v e c o n t r a c t s 
e t c . ) , 45D ( s e c o n d a r y b o y c o t t s ) , 47 ( e x c l u s i v e d e a l i n g ) and 48 
( r e s a l e p r i c e m a i n t e n a n c e ) a r e examined and no change i s 
recommended. These s e c t i o n s a l r e a d y c o n t a i n a number o f 
p r o v i s i o n s d e s i g n e d to a s s i s t s m a l l b u s i n e s s i n a manner 
c o n s i s t e n t w i t h t h e i r p r i m a r y t h r u s t - p r o m o t i n g e f f i c i e n c y 
t h r o u g h t h e m a i n t e n a n c e o f t h e m a r k e t mechanism. 

RECOMMENDATION 

17. We do n o t c o n s i d e r t h e r e s h o u l d be any amendment to t h e 
A c t to a f f o r d more l e n i e n t t r e a t m e n t t o s m a l l b u s i n e s s i n t h i s 
a r e a . 

CHAPTER 9 ~ ABUSE OF MARKET POWER 

18. I n o u r v i e w t h e r e s h o u l d be s t r o n g e r l a w r e g u l a t i n g t h e 
abuse o f m a r k e t power to e n s u r e t h a t t h e p r e d a t o r y c o n d u c t o f a l l 
f i r m s w i t h a s u b s t a n t i a l d e g r e e m a r k e t power ( i n c l u d i n g p r e d a t o r y 
p r i c e d i s c r i m i n a t i o n ) i s p r o h i b i t e d when t h a t power i s b e i n g used 
a g a i n s t a f i r m w i t h l e s s power i n t h e r e l e v a n t m a r k e t . 
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19. A t p r e s e n t s e c t i o n 46 o n l y r e s t r a i n s a f i r m s t o p p i n g 
o t h e r s from c o m p e t i n g i f t h a t f i r m i s i n a p o s i t i o n s u b s t a n t i a l l y 
t o c o n t r o l a m a r k e t . 

RECOMMENDATION 

20. We t h i n k t h e c l a s s o f f i r m s t o w h i c h s e c t i o n 46 a p p l i e s 
s h o u l d be e x t e n d e d t o i n c l u d e a l l t h o s e t h a t have a s u b s t a n t i a l 
d e g r e e o f m a r k e t po~wer. Our r e c o m m e n d a t i o n , i n t h e form o f a 
r e d r a f t o f S e c t i o n 46 i s s e t o u t a t p a r a g r a p h 9.36. 

21. The p r o v i s i o n s h o u l d n ot be e x t e n d e d so as t o put a t r i s k 
l e g i t i m a t e a g g r e s s i v e m a r k e t b e h a v i o u r . A c c o r d i n g l y we recommend 
the i n s e r t i o n o f a new p r o v i s i o n i n s e c t i o n 46 t h a t w i l l remove 
from s e c t i o n 46 c o n d u c t o f f i r m s d i r e c t e d a t f i r m s w i t h 
c o m p a r a b l e m a r k e t power. { T h i s p r o v i s i o n i s s u b - s e c t i o n {2A) i n 
o u r d r a f t s e t o u t i n p a r a g r a p h 9.36). 

22. S e c t i o n 46, amended, as we recommend, w i l l n o t p u t a t r i s k 
t h e c o n d u c t o f f i r m s t a k i n g a d v a n t a g e o f t h e i r e f f i c i e n c y 
( f l o w i n g from e c o n o m i e s o f s c a l e , f o r e x a m p l e ) . However f i r m s 
w i t h s u b s t a n t i a l m a r k e t power w i l l be a t r i s k when t h e y 
p u r p o s e f u l l y abuse t h e i r m a r k e t power t o b l o c k c o m p e t i t i o n from 
weaker f i r m s o r to e l i m i n a t e weaker c o m p e t i t o r s . 

23. We c o n s i d e r t h i s amendment t o s e c t i o n 46 w o u l d 
c o n s i d e r a b l y i m p r o v e t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s . 

CHAPTER 10 - PRICE DISCRIMINATION 

24. S e c t i o n 49 ( p r i c e d i s c r i m i n a t i o n ) i s examined and we 
c o n s i d e r ( a s d i d t h e T r a d e P r a c t i c e s A c t R e v i e w Committee 
(Swanson Committee) i n 1976)) t h a t i t c a u s e s d e t r i m e n t a l p r i c e 
i n f l e x i b i l i t y , and u n c e r t a i n t y and c a u s e s d i s t o r t i o n s i n t h e 
ma r k e t p l a c e w h i c h d i s a d v a n t a g e c o n s u m e r s , b i g b u s i n e s s and s m a l l 
b u s i n e s s . 

25. I t p l a c e s a heavy e v i d e n t i a r y b u r d e n on t h o s e who seek t o 
r e l y upon i t and i t does n o t p r o h i b i t t h e p r e d a t o r y p r i c i n g 
c o n d u c t o f p o w e r f u l f i r m s t h a t amounts t o an abuse o f m a r k e t 
power. When S e c t i o n 49 has been i n v o k e d by s m a l l b u s i n e s s , i n 
t h e m a i n , i t h as been i n v o k e d a g a i n s t t h e p r e d a t o r y c o n d u c t o f 
p o w e r f u l f i r m s . I t has l a r g e l y f a i l e d s m a l l b u s i n e s s b e c a u s e i t s 
t h r u s t i s a g a i n s t c o n d u c t t h a t l e s s e n s c o m p e t i t i o n i n a m a r k e t 
and n o t a g a i n s t c o n d u c t t h a t h u r t s p a r t i c u l a r c o m p e t i t o r s . 

26. A c c o r d i n g l y , i t i s o u r v i e w t h a t s e c t i o n 49 i s o n l y o f 
d u b i o u s a s s i s t a n c e t o s m a l l b u s i n e s s b u t a t t h e c o s t o f c a u s i n g 
s u c h d i s t o r t i o n s as t o d i s a d v a n t a g e t h e community a s a w h o l e . 

27. We c o n s i d e r t h a t a d o p t i o n o f o u r r e c o m m e n d a t i o n r e g a r d i n g 
s e c t i o n 46 w i l l g i v e t h e p r o t e c t i o n from p r e d a t i o n t h a t s m a l l 
b u s i n e s s has e x p e c t e d under s e c t i o n 49. 
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RECOMMENDATION 

28. We recommend t h a t s e c t i o n 49 be r e p e a l e d . 

29. I t s h o u l d n o t be changed t o make i t c l o s e r t o t h e U.S. 
R o b i n s o n Patman A c t {which o u t l a w s p r i c e d i s c r i m i n a t i o n t h a t 
h u r t s c o m p e t i t o r s ) , b e c a u s e t h a t would a d v e r s e l y a f f e c t p r i c e 
c o m p e t i t i o n and be a g a i n s t t h e t h r u s t o f t h e a n t i - p r i c e f i x i n g 
p r o v i s i o n s o f t h e A c t { s e c t i o n 45 and 4 5 A ) . 

CHAPTER 11 - FRANCHISING 

RECOMMENDATION 

30. The Committee recommends t h a t a l a w be i n t r o d u c e d , a s p a r t 
o f t h e Trade P r a c t i c e s A c t , t h a t would g i v e f r a n c h i s e e s a number 
o f r i g h t s . 

31. I n our v i e w , s u c h a l a w s h o u l d -

r e q u i r e a f r a n c h i s o r ( a n d , i n t h e c a s e o f a 
f r a n c h i s e e a s s i g n i n g the f r a c h i s e , r e q u i r e a 
f r a n c h i s e e ) t o d i s c l o s e c e r t a i n m a t t e r s t o an 
i n c o m i n g f r a n c h i s e e - (see s e c t i o n 2 o f t h e d r a f t 
l e g i s l a t i o n a t p a r a g r a p h 11.51 f o r a d e t a i l e d 
d e s c r i p t i o n o f t h e m a t t e r s t h e Committee would see 
d i s c l o s e d i n p u r s u a n c e t o t h i s o b i i g a t i o n ) ; 

t h a t the l a w p r o v i d e a " s h o p p i n g l i s t " o f 
s i t u a t i o n s w h i c h w o u l d p e r m i t a f r a n c h i s e 
r e l a t i o n s h i p t o be t e r m i n a t e d o r n o t renewed by t h e 
f r a n c h i s o r ; t e r m i n a t i o n o r n o n - r e n e w a l o u t s i d e o f 
t h o s e s i t u a t i o n s would r e n d e r t h e f r a n c h i s o r l i a b l e 
f o r damages f o r u n j u s t t e r m i n a t i o n o r n o n - r e n e w a l ; 

t h a t a f r a n c h i s e e be p e r m i t t e d by l a w t o a s s i g n h i s 
f r a n c h i s e t o a n o t h e r p e r s o n , s u b j e c t t o t h e c o n s e n t 
o f t h e f r a n c h i s o r , w h i c h c o n s e n t s h a l l n o t be 
u n r e a s o n a b l y w i t h h e l d ; 

t h a t i n b o t h t h e a s s i g n m e n t and t h e t e r m i n a t i o n on 
n o n - r e n e w a l s i t u a t i o n s t h e r e be an a p p o r t i o n m e n t o f 
any g o o d w i l 1 between t h e f r a n c h i s o r and t h e 
f r a n c h i s e e on t h e b a s i s o f t h e p r i n c i p l e o f f a i r 
a p p o r t i o n m e n t h a v i n g r e g a r d t o t h e r e l a t i v e i n p u t s 
o f t h e f r a n c h i s e e and f r a n c h i s o r , b o t h o f c a p i t a l 
( i n c l u d i n g g e n e r a l m a r k e t i n g c o s t s w h i c h t h e 

r f r a n c h i s o r may have i n c u r r e d t o promote t h e 
t r a d e n a m e , e t c . ) and l a b o u r , so t h a t any g o o d w i l l 
i s a p p o r t i o n e d h a v i n g r e g a r d t o t h a t r e l a t i o n s h i p . 

32. The Committee i s aware t h a t the Government i s a l s o w o r k i n g 
on p r o p o s a l s c o n c e r n i n g a f r a n c h i s i n g l a w i n t h e c o n t e x t o f t h e 
p e t r o l e u m i n d u s t r y . The Committee b e l i e v e s t h a t i t s s p e c i f i c 
p r o p o s a l s , i n t h e form o f a d r a f t b i l l s e t o u t i n p a r a g r a p h 
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11.51, w o u l d work more g e n e r a l l y t h a n i n j u s t t h e p e t r o l e u m 
i n d u s t r y . I f the Government were t o adopt o u r p r o p o s a l s t h e n 
we s u g g e s t i t s h o u l d merge t h e p e t r o l e u m p r o p o s a l s i n t o t h e 
g e n e r a l f r a n c h i s i n g law and not have a s e p a r a t e l a w f o r t h e 
p e t r o l e u m m a r k e t i n g a r e a . 

CHAPTER 12 - PROCEDURES AND REMEDIES 

RECOMMENDATION 

33. The Committee recommends t h a t Government a g e n c i e s l i k e the 
De p a r t m e n t o f B u s i n e s s and Consumer A f f a i r s , The De p a r t m e n t o f 
I n d u s t r y and Commerce, and t h e T r a d e P r a c t i c e s C o m m i s s i o n c o 
o p e r a t e w i t h s m a l l b u s i n e s s a g e n c i e s and t r a d e a s s o c i a t i o n s t o 
p r o v i d e s m a l l b u s i n e s s w i t h i n f o r m a t i o n and a d v i c e on t h e 
o p e r a t i o n o f t h e A c t . 

34. The Committee recommends t h a t the p r o t e c t i o n t o w i t n e s s e s 
i n C o u r t s from i n t i m i d a t i o n a f f o r d e d by s e c t i o n 36A o f t h e C r i m e s 
A c t 1914 (Cth) be g i v e n t o w i t n e s s e s i n t h e C o m m i s s i o n ' s 
a d j u d i c a t i o n and e n f o r c e m e n t p r o c e d u r e s . 

35. The Committee a c k n o w l e d g e s t h a t the p r o s p e c t o f l e n g t h y 
and c o s t l y l i t i g a t i o n w o u l d d e t e r s m a l l b u s i n e s s f r o m t a k i n g 
a d v a n t a g e o f t h e A c t . A c c o r d i n g l y i t recommends t h a t t h e 
Government s h o u l d g i v e s e r i o u s c o n s i d e r a t i o n t o c o n f e r r i n g 
j u r i s d i c t i o n o v e r t r a d e p r a c t i c e m a t t e r s t o t h e l e s s e r ( s t a t e ) 
c o u r t s . 

36. The Committee makes no r e c o m m e n d a t i o n w i t h r e s p e c t t o t h e 
a d o p t i o n o f c l a s s a c t i o n s o t h e r t h a n t h a t t h e y s h o u l d be 
c o n s i d e r e d when the A u s t r a l i a n Law Reform C o m m i s s i o n f i n a l l y 
r e p o r t s on t h a t s u b j e c t . 

37. The Committee a d o p t s t h e A u s t r a l i a n Law C o u n c i l ' s 
r e c o m m e n d a t i o n t h a t more f u n d s s h o u l d be made a v a i l a b l e by way o f 
l e g a l a i d f o r p r i v a t e l i t i g a t i o n under the A c t . 

r 
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CHAPTER 1 

CAN "SMALL BUSINESS" BE DEFINED? 

I n t r o d u c t i o n 

1.1 I n t h i s R e p o r t t h e e f f e c t o f t h e o p e r a t i o n o f t h e T r a d e 
P r a c t i c e s A c t on p r i m a r y i n d u s t r y i s n o t c o n s i d e r e d . T h i s 
q u e s t i o n has r e c e n t l y been the s u b j e c t o f an e x t e n s i v e 
e x a m i n a t i o n by t h e C o m m i t t e e . A r e p o r t t o t h e M i n i s t e r f o r 
B u s i n e s s and Consumer A f f a i r s on t h i s s p e c i f i c q u e s t i o n was 
t a b l e d i n F e d e r a l P a r l i a m e n t o n 5 June 1979. A c c o r d i n g l y , 
b e c a u s e o f t h i s and b e c a u s e t h e Committee c o n s i d e r s t h a t p r i m a r y 
i n d u s t r y i s u n i q u e and d i s t i n c t from o t h e r a r e a s o f t h e economy 
i t i s n o t c o n s i d e r e d h e r e . 

D e f i n i t i o n s 

1.2 The most w i d e l y a c c e p t e d c o n c e p t u a l d e f i n i t i o n o f a s m a l l 
b u s i n e s s i n A u s t r a l i a i s t h a t p r o p o s e d by t h e Committee on S m a l l 
B u s i n e s s ("the W i l t s h i r e Committee") i n 1971: 

"a b u s i n e s s i n w h i c h one o r two p e r s o n s a r e r e q u i r e d t o 
make a l l the c r i t i c a l management d e c i s i o n s , f i n a n c e , 
a c c o u n t i n g , p e r s o n n e l , p u r c h a s i n g , p r o c e s s i n g o r 
s e r v i c i n g , m a r k e t i n g , s e l l i n g , w i t h o u t t h e a i d o f i n t e r n a l 
s p e c i a l i s t s and w i t h s p e c i f i c knowledge i n o n l y one o r 
two f u n c t i o n a l a r e a s " . 

( R e p o r t o f t h e C o m m i t t e e on S m a l l B u s i n e s s , C a n b e r r a , 
D e p a r t m e n t o f T r a d e and I n d u s t r y , 1 9 7 1 , p a r a g r a p h 3.1) 

1.3 T h i s d e f i n i t i o n has r e c e n t l y been e n d o r s e d by t h e S m a l l 
B u s i n e s s A d v i s o r y C o u n c i l , a r e p r e s e n t a t i v e body e s t a b l i s h e d t o 
p r o v i d e a l i n k between t h e Commonwealth Government and t h e s m a l l 
b u s i n e s s s e c t o r and t o a d v i s e t h e M i n i s t e r f o r I n d u s t r y and 
Commerce on s m a l l b u s i n e s s p o l i c y i s s u e s . 

1.4 T h i s d e f i n i t i o n f o c u s s e s e x c l u s i v e l y on t h e i n t e r n a l 
management c h a r a c t e r i s t i c s o f t h e f i r m as t h e c r i t e r i a f o r 
c o n s i d e r i n g i t " s m a l l " . 

1.5 I n t h e U n i t e d K i n g d o m , t h e Committee o f I n q u i r y on S m a l l 
F i r m s ("the B o l t o n C o m m i t t e e " ) , a f t e r an e x t e n s i v e s t u d y o f t h e 
n a t u r e and p r o b l e m s o f s m a l l b u s i n e s s i n t h e U n i t e d K i n g d o m , 
a d o p t e d t h e f o l l o w i n g d e f i n i t i o n : 

r 

" F i r s t l y , i n e c o n o m i c t e r m s , a s m a l l f i r m i s one t h a t has 
a r e l a t i v e l y s m a l l s h a r e o f i t s m a r k e t . S e c o n d l y , an 
e s s e n t i a l c h a r a c t e r i s t i c o f a s m a l l f i r m i s t h a t i t i s 
managed by i t s o w n e r s o r p a r t - o w n e r s i n a p e r s o n a l i s e d 
way, and n o t t h r o u g h t h e medium o f a f o r m a l i s e d management 
s t r u c t u r e . T h i r d l y , i t i s a l s o i n d e p e n d e n t i n t h e s e n s e 
t h a t i t does n o t f o r m p a r t o f a l a r g e r e n t e r p r i s e and t h a t 
t h e owner-managers s h o u l d be f r e e from o u t s i d e c o n t r o l 
i n t a k i n g t h e i r p r i n c i p a l d e c i s i o n s " . 
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(SMALL FIRMS: R e p o r t o f t h e C o m m i t t e e o f I n q u i r y on S m a l l  
F i r m s Cmnd. 4811 (H.M.S.O. 1972) p a r a g r a p h 1.4) 

1.6 I n t h e U n i t e d S t a t e s , t h e S m a l l B u s i n e s s A d m i n i s t r a t i o n 
o p e r a t e s under t h e f o l l o w i n g s t a t u t o r y d e f i n i t i o n : 

" F o r t h e p u r p o s e s o f t h i s Ac t , a smal1 bus i n e s s c o n c e r n 
s h a l l be deemed t o be one w h i c h i s i n d e p e n d e n t l y owned 
and o p e r a t e d and w h i c h i s n o t d o m i n a n t i n i t s f i e l d o f 
o p e r a t i o n . I n a d d i t i o n to t h e f o r e g o i n g c r i t e r i a t h e 
A d m i n i s t r a t o r , i n making a d e t a i l e d d e f i n i t i o n , may use 
t h e s e c r i t e r i a , among o t h e r s : number o f e m p l o y e e s and 
d o l l a r volume o f b u s i n e s s . Where the number o f e m p l o y e e s 
i s used ... t h e maximum number o f e mployees w h i c h a s m a l l 
b u s i n e s s c o n c e r n may have under t h e d e f i n i t i o n s h a l l v a r y 
f r o m i n d u s t r y to i n d u s t r y t o t h e e x t e n t n e c e s s a r y t o 
r e f l e c t d i f f e r i n g c h a r a c t e r i s t i c s o f s u c h i n d u s t r i e s and 
t o t a k e p r o p e r a c c o u n t o f o t h e r r e l e v a n t f a c t o r s " . 

( S m a l l B u s i n e s s A c t 1953, r e p r o d u c e d as p a r a g r a p h 632 
t i t l e 15 (Commerce and T r a d e ) o f t h e U.S. Code a n n o t a t e d ) 

1.7 These d e f i n i t i o n s l a y e m p h a s i s on q u a l i t a t i v e 
c h a r a c t e r i s t i c s i n t u i t i v e l y a s s o c i a t e d w i t h t h e t e r m " s m a l 1 
b u s i n e s s " - i n d e p e n d e n t o w n e r s h i p , p e r s o n a l i s e d management and 
l o w m a r k e t power. 

1.8 I n t h e C o m m i t t e e ' s v i e w , a smal1 m a r k e t s h a r e s h o u l d n o t » 
be r e g a r d e d as e i t h e r a n e c e s s a r y o r a s u f f i c i e n t c r i t e r i o n o f • 
s m a l l b u s i n e s s , s i n c e a p a r t i c u l a r e n t e r p r i s e may have a l a r g e 
s h a r e o f a s p e c i a l i s e d o r l o c a l m a r k e t and y e t s u f f e r o t h e r 
d i s a d v a n t a g e s due to i t s q u a l i t a t i v e s m a l l n e s s . C o n v e r s e l y , a 
l a r g e e n t e r p r i s e may p o s s e s s o n l y a s m a l l s h a r e o f a p a r t i c u l a r 
m a r k e t , b u t n e v e r t h e l e s s n o t be d i s a d v a n t a g e d due t o i t s f r e e d o m 
from t h e o t h e r d i s a b i l i t i e s a s s o c i a t e d w i t h s m a l l n e s s . 

1.9 From t h e q u a l i t a t i v e f o r m u l a t i o n s f l o w two s h o r t c o m i n g s . 
F i r s t , none o f t h e s e f o r m u l a t i o n s i s s u f f i c i e n t l y p r e c i s e t o 
s e r v e as t h e b a s i s f o r c o n c r e t e s t a t i s t i c a l r e s e a r c h o r a n a l y s i s 
a n d , s e c o n d l y , t h e y would be d i f f i c u l t , i f n o t i m p o s s i b l e , t o 
a p p l y f o r l e g i s l a t i v e p u r p o s e s i n A u s t r a l i a . 

1.10 The s t u d i e s c i t e d above have a l s o a t t e m p t e d a 
q u a n t i t a t i v e d e f i n i t i o n o f a s m a l l b u s i n e s s , b a s e d on number o f 
e m p l o y e e s , v a l u e o f a s s e t s , v a l u e o f s a l e s o r t u r n o v e r . I n t h e 
U n i t e d S t a t e s , f o r e x a m p l e , a " s m a l l " m a n u f a c t u r i n g f i r m i s 
d e f i n e d a s one e m p l o y i n g 500 o r fewer, e m p l o y e e s ; i n t h e U n i t e d 
K i n g d o m , t h e B o l t o n Committee s e t a v a r i e t y o f t u r n o v e r and o t h e r 
s t a n d a r d s f o r s m a l l f i r m s : 

(a) M a n u f a c t u r i n g : 200 e m p l o y e e s o r l e s s . 
(b) R e t a i l i n g : t u r n o v e r 50,000 o r l e s s . 
(c) W h o l e s a l i n g : t u r n o v e r 200,000 o r l e s s . 
(d) C o n s t r u c t i o n : 25 e m p l o y e e s o r l e s s . 
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(e) M i n i n g / q u a r r y i n g : 25 e m p l o y e e s o r l e s s . 
( f ) M o t o r t r a d e s : t u r n o v e r 100,000 o r l e s s . 
(g) M i s c e l l a n e o u s s e r v i c e s : t u r n o v e r 50,000 o r 

l e s s . 
(h) Road t r a n s p o r t : f i v e v e h i c l e s o r l e s s . 
( i ) C a t e r i n g : a l l e x c l u d i n g m u l t i p l e and b r e w e r y -

manag ed p u b l i c ho u s e s . 

1.11 In A u s t r a l i a , t h e S m a l l B u s i n e s s A d v i s o r y C o u n c i l has 
t e n t a t i v e l y s e t t l e d on the f o l l o w i n g q u a n t i t a t i v e b e n c h m a r k s : 

f o r a m a n u f a c t u r i n g f i r m ; f e w e r t h a n 100 e m p l o y e e s and 
t u r n o v e r o f l e s s t h a n $3 m i l l i o n p . a . 

f o r a w h o l e s a l i n g f i r m ; fewer t h a n 20 e mployees and 
t u r n o v e r o f l e s s t h a n $3 m i l l i o n p . a . 

f o r a r e t a i l i n g f i r m ; f e w e r t h a n 20 e mployees and t u r n o v e r 
o f l e s s t h a n $1 m i l l i o n p .a. 

f o r a s e r v i c e f i r m ; l e s s t h a n 20 p e r s o n s . 

C o n c l u s i o n s 

1.12 O b j e c t i v e , q u a n t i t a t i v e and g e n e r a l l y a p p l i c a b l e 
d e f i n i t i o n s a r e i m p o r t a n t i f c o n c r e t e s t a t i s t i c a l r e s e a r c h i s 
to be u n d e r t a k e n , b u t t h e s e l e c t i o n o f a c u t - o f f f i g u r e must 
a l w a y s be to some e x t e n t a r b i t r a r y and s u b j e c t to r e g u l a r r e v i e w . 
PThe a d v a n t a g e g a i n e d i n t h e c e r t a i n t y o f a p p l i c a t i o n o f a 
q u a n t i t a t i v e d e f i n i t i o n i s c o u n t e r b a l a n c e d by t h e l o s s o f r e g a r d 
t o o t h e r i m p o r t a n t c h a r a c t e r i s t i c s t h a t t h e employment o f a r i g i d 
benchmark e n t a i l s . 

1.13 No e n t i r e l y s a t i s f a c t o r y ' d e f i n i t i o n ' o f s m a l l b u s i n e s s 
e i t h e r by q u a l i t a t i v e o r q u a n t i t a t i v e means may be a r r i v e d a t . 
The " d e f i n i t i o n s " t h a t have been p r o d u c e d a l l a p pear to r e f l e c t 
t h e p u r p o s e f o r w h i c h t h e y a r e d e s i g n e d , and to some e x t e n t a r e 
d e f i n i t i o n s o f c o n v e n i e n c e . 

1.14 However, th e p r o c e s s o f c a t e g o r i s i n g b u s i n e s s as " S m a l l " , 
on t h e b a s i s o f c e r t a i n c h a r a c t e r i s t i c s , has p i t f a l l s and c a n be 
m i s l e a d i n g . Such a p r o c e s s may a u t o m a t i c a l l y d e f i n e t h e p r o b l e m s 
o f s m a l l b u s i n e s s and may f o c u s a t t e n t i o n on p a r t i c u l a r p r o b l e m s 
w h i l e o t h e r p r o b l e m s a r e i g n o r e d . By way o f s i m p l e i l l u s t r a t i o n 
a s m a l l b u s i n e s s c o u l d be d e f i n e d as one w i t h few managers and 
n o t p a r t o f a l a r g e e n t e r p r i s e (meaning a s o l e t r a d e r , 
p a r t n e r s h i p o r p r i v a t e company). The p r o b l e m s t h a t w o u l d be 
h i g h l i g h t e d by t h i s d e f i n i t i o n w ould be l a c k o f m a n a g e r i a l 
a b i l i t y , l a c k o f i n t e r n a l s p e c i a l i s t s and so o n . In s h o r t , i f 
s m a l l b u s i n e s s e s were d e f i n e d as h a v i n g few managers th e 
c o n c l u s i o n w h i c h w o u l d r e s u l t f rom an a n a l y s i s would be t h a t t h e 
b u s i n e s s has management p r o b l e m s . Such an a n a l y s i s i s 
t a u t o l o g i c a l . T h i s a p p r o a c h t o d e f i n i t i o n d o e s n o t a dvance 
m a t t e r s much and can draw a t t e n t i o n away f r o m o t h e r p r o b l e m s 
e x p e r i e n c e d by s m a l l b u s i n e s s e s . 
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1.15 In any e v e n t t h e t a s k o f t h e Committee i s t o examine what 
measures may be t a k e n by the government i n r e l a t i o n t o the T r a d e 
P r a c t i c e s A c t to i m p r o v e t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s . 

1.16 A c c o r d i n g l y , a f l e x i b l e a p p r o a c h t o d e l i m i t i n g the a r e a 
o f c o n c e r n i s p r e f e r a b l e . When we use t h e t e r m " s m a l l b u s i n e s s " 
i n t h i s r e p o r t we b e a r i n mind the q u a l i t a t i v e d e f i n i t i o n o f t h e 
W i l t s h i r e Committee as w e l l as t h e f o l l o w i n g c h a r a c t e r i s t i c s : 

e m p loys l e s s t h a n 50 p e r s o n s ; 
i s owned and c o n t r o l l e d by a few ( s a y l e s s t h a n 5) 
p r o p r i e t o r s ( u s u a l l y w o r k i n g ) ; 
i s n o t a s s o c i a t e d w i t h a p u b l i c company; and 
has a v a l u e added o f l e s s t h a n a p p r o x i m a t e l y $500,000 
per annum. 

1.17 The v a l u e added amount c h o s e n h e r e i s an e d u c a t e d g u e s s 
d e s i g n e d t o be i n d i c a t i v e o f t h e r i g h t o r d e r o f m a g n i t u d e . 
" V a l u e added" i s t h e v a l u e o f s a l e s a f t e r the a l l o w a n c e f o r c o s t s 
o f m a t e r i a l s b ought i n . I t , t h e r e f o r e , e q u a l s t h e t o t a l o f 
wages, s u r p l u s and i n d i r e c t t a x e s o f the e n t e r p r i s e . 

1.18 The c r i t e r i o n o f 50 e m p l o y e e s , r a t h e r t h a n 100 e m p l o y e e s , 
i s c h o s e n b e c a u s e i n many c a s e s e n t e r p r i s e s engag i n g between 
50 and 100 e m p l o y e e s may be l a r g e r t h a n what many p e o p l e w o u l d 
r e g a r d as b e i n g s m a l l b u s i n e s s e s . However, i n C h a p t e r 3 o u r 
a n a l y s i s i s b a s e d on t h e t e s t o f l e s s t h a n 100 e mployees f o r t h e 
m a n u f a c t u r i n g s e c t o r and l e s s t h a n 20 e m p l o y e e s i n o t h e r 
s e c t o r s . 

1.19 W i t h o u t u s i n g our " w o r k i n g d e f i n i t i o n " s p e c i f i c a l l y , and 
t a k i n g a c c o u n t o f t h e v a r i e t y o f A u s t r a l i a n s t u d i e s , i t c a n be 
sa i d t h a t smal1 bus i n e s s c o n s t i t u t e s a p p r o x i m a t e l y 90% o f 
b u s i n e s s e n t e r p r i s e s by number i n A u s t r a l i a , and a c c o u n t s f o r 
a p p r o x i m a t e l y 40% o f employment i n the p r i v a t e s e c t o r and 
somewhere between 20% and 25% o f G r o s s n o n - f a r m D o m e s t i c 
P r o d u c t . 

r 
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CHAPTER 2 

SMALL BUSINESS PROBLEMS 

I n t r o d u c t i o n 

2.1 I n u n d e r t a k i n g the t a s k o f e x a m i n i n g means t h a t may be 
a d o p t e d to i m p r o v e t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s i t i s 
a p p r o p r i a t e to o b t a i n an o v e r v i e w o f t h e p r o b l e m s t h a t s m a l l 
b u s i n e s s e s g e n e r a l l y h a v e . 

2.2 S m a l l b u s i n e s s e s i n A u s t r a l i a f a c e p r o b l e m s , among o t h e r 
t h i n g s , i n r e l a t i o n t o : 

1. Manag ement; 
2. C a p i t a l and f u n d i n g ; 
3 . A c c e s s to t e c h n o l o g y; 
4. A c c e s s t o s u p p l i e s ; 
5. T a x a t i o n ; and 
6. M a r k e t o r economic power. 

Management 

2.3 O f t e n s m a l l b u s i n e s s e s a r e owned and o p e r a t e d by one key 
p e r s o n r e s p o n s i b l e f o r a l l m a j o r d e c i s i o n s n o t o n l y i n t e c h n i c a l 
m a t t e r s but a l s o i n f i n a n c e , m a r k e t i n g , s a l e s and employment 
m a t t e r s . These d i s p a r a t e r e s p o n s i b i l i t i e s r e q u i r e a v a r i e t y o f 
s k i l l s and t r a i n i n g tha t a r e p o s s e s s e d by r e l a t i v e l y few peo p i e . 

C a p i t a l and F u n d i n g 

2.4 S m a l l b u s i n e s s e s f r e q u e n t l y must r e l y on t h e i r own s o u r c e s 
f o r c a p i t a l . O t h e r s o u r c e s a r e t r a d e c r e d i t o r s , and t h e t r a d i n g 
banks and f i n a n c e c o m p a n i e s . A l s o f u n d s f o r s m a l l b u s i n e s s may 
be a v a i l a b l e f rom t h e Commonwealth Development Bank o r Government 
i n s t r u m e n t a l i t i e s s u c h as I n d u s t r i a l R e s e a r c h and Development 
I n c e n t i v e s B o a r d , t h e E x p o r t D evelopment G r a n t s B o a r d and t h e 
A u s t r a l i a n I n d u s t r y D e velopment C o r p o r a t i o n . However, b e c a u s e 
l e n d e r r i s k i s h i g h e r t h e y do not have open to them t h e v a r i e t y 
o f s o u r c e s t h a t l a r g e r e n t e r p r i s e s h a v e . 

A c c e s s t o T e c h n o l o g y 

2.5 I t i s u n c e r t a i n w h e t h e r s m a l l f i r m s have a s e v e r e 
d i s a d v a n t a g e r e g a r d i n g a c c e s s t o t e c h n o l o g y o r t o d e v e l o p m e n t s 
and i n n o v a t i o n s . Some s t u d i e s i n d i c a t e t h a t l a r g e f i r m s a r e 
a d v a n t a g e d by h a v i n g a c c e s s to t e c h n o l o g y and d e v e l o p m e n t s i n 
t e c h n o l o g y . O t h e r s i n d i c a t e t h a t s m a l l f i r m s a r e r e s p o n s i b l e 
f o r c o n s i d e r a b l e r e s e a r c h , d e v e l o p m e n t and i n n o v a t i o n . I t 
a p p e a r s no g e n e r a l c o n c l u s i o n may be made bu t r a t h e r t h a t t h e 
p e c u l i a r i t i e s o f i n d i v i d u a l i n d u s t r i e s o r s e c t o r s d e t e r m i n e 
w h e t h e r s m a l l b u s i n e s s e s have l e s s a c c e s s t o t e c h n o l o g y and 
d e v e l o p m e n t s i n t e c h n o l o g y v i s a v i s t h e i r l a r g e c o m p e t i t o r s . 

T a x a t i o n 

2.6 Most f o r m s o f t a x , w i t h t h e e x c e p t i o n s n o t e d b e l o w , a r e 
l e v i e d a t r a t e s t h a t do n o t d i s c r i m i n a t e b e t ween l a r g e and s m a l l 
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c o r p o r a t i o n s o r f i r m s . On some o c c a s i o n s , h o w e v e r , t h e r e i s an 
i n c i d e n t i a l form o f d i s c r i m i n a t i o n i f , f o r i n s t a n c e , t h e 
ava i l a b i l i t y o f t h e Commonwealth Government I n v e s t m e n t A l l o w a n c e 
(now a t 20% o f t h e v a l u e o f d e f i n e d i n v e s t m e n t o u t l a y s i n e x c e s s 
o f $500.00 o r $1,000.00 w i t h p a r t i a l o r f u l l recompense 
r e s p e c t i v e l y ) may be more d i f f i c u l t t o o b t a i n f o r s m a l l 
b u s i n e s s e s . A g a i n , on some o c c a s i o n s , i t may h a p p en, 
c o i n c i d e n t a l l y , t h a t s m a l l b u s i n e s s e s a r e more or l e s s 
i n t e n s i v e l y engaged i n a c t i v i t i e s i n w h i c h t r a d i n g s t o c k i s h e l d 
and i n r e l a t i o n to w h i c h , i n t i m e s o f i n f l a t i o n , the t r a d i n g 
s t o c k v a l u a t i o n a d j u s t m e n t d i d a p p l y and now no l o n g e r a p p l i e s . 

2.7 T h e r e a r e two a r e a s i n the f i e l d o f t a x a t i o n w h i c h do 
m e r i t some s p e c i f i c comment c o n c e r n i n g t h e p o s i t i o n o f s m a l l 
bus i n e s s e s . 

2.8 F i r s t , t h e e x i s t e n c e o f e x e m p t i o n l i m i t s i n r e l a t i o n to 
t h e payment o f p a y r o l l t a x ( c o l l e c t e d f o r t h e most p a r t by t h e 
S t a t e s ) g i v e s an i m p l i c i t s u b s i d y t o s m a l l b u s i n e s s e s i n r e s p e c t 
o f p a y r o l l t a x payments per e m p l o y e e . (But t h i s w ould o n l y a p p l y 
f o r p a y r o l l s up to $5,500 p e r month i n N.S.W.). 

2.9 However l a r g e r b u s i n e s s e s may have a v a i l a b l e to them 
e x e m p t i o n s o f a g e n e r a l n a t u r e ( e . g . i n d e c e n t r a l i s e d a r e a s ) , and 
b o t h l a r g e and s m a l l b u s i n e s s i n c u r t h e same d i s i n c e n t i v e t o t h e 
employment o f a d d i t i o n a l l a b o u r ( i . e . t h e m a r g i n a l r a t e o f 
p a y r o l l t a x ) . T h i s does n o t a p p l y to t h e s m a l l b u s i n e s s w h i c h i s 
so s m a l l as to be w i t h i n t h e e x e m p t i o n l i m i t e n t i r e l y . 

2.10 S e c o n d l y , D i v i s i o n 7 t a x a p p l i e s n o t d i r e c t l y t o s o l e 
t r a d e r s o r p a r t n e r s h i ps b u t ex p i i c i t l y t o p r o p r i e t a r y compan i e s . 
The o v e r l a p i s n o t e x a c t i n t h e f o l l o w i n g two s e n s e s : 

(a) Some c o m p a n i e s may be p r o p r i e t a r y c o m p a n i e s b u t 
n o t " s m a l l b u s i n e s s e s " on o u r d e f i n i t i o n b e c a u s e t h e y may 
be a s s o c i a t e d w i t h a p u b l i c company o r b e c a u s e t h e y may 
have more t h a n 50 e m p l o y e e s o r b e c a u s e t h e y may have more 
t h a n the s t i p u l a t e d number o f w o r k i n g p r o p r i e t o r s . 

(b) Some s m a l l b u s i n e s s e s , on o u r d e f i n i t i o n , may n o t 
i n c u r D i v i s i o n 7 Tax b e c a u s e t h e y a r e n o t i n c o r p o r a t e d . 

2.11 B e a r i n g i n mind t h e s e q u a l i f i c a t i o n s , t h e b u r d e n o f 
D i v i s i o n 7 Tax f a l l s on s m a l l e r c o m p a n i e s and t h i s a c t s c l e a r l y 
t o r e s t r i c t t h e i r a b i l i t y t o f i n a n c e t h e i r o p e r a t i o n s f r o m 
i n t e r n a l r e s o u r c e s , compared w i t h t h e s i t u a t i o n t h a t would ex i s t 
i f t h e y were a b l e to e s c a p e D i v i s i o n 7 Tax. G i v e n t h e 
d i f f i c u l t i e s r t h a t seem to f a c e s m a l l b u s i n e s s e s , r e l a t i v e t o 
l a r g e b u s i n e s s e s , i n r e l a t i o n t o t h e s e c u r i n g o f e x t e r n a l 
f i n a n c e , t h i s p o i n t s h o u l d be seen i n t h a t c o n t e x t . 

A c c e s s t o S u p p l i e s 

2.12 S m a l l b u s i n e s s e s , b u y i n g i n l i m i t e d q u a n t i t i e s and n o t 
b e i n g p a r t o f l a r g e e n t e r p r i s e s may, on o c c a s i o n , have 
d i f f i c u l t i e s i n o b t a i n i n g s u p p l i e s o f m a t e r i a l s o r o b t a i n i n g 
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m a t e r i a l s a t p r i c e s t h a t a l l o w them to be c o m p e t i t i v e i n t h e 
mar k e t . 

M a r k e t o r E c o n o m i c Power 

2.13 S m a l l b u s i n e s s e s , p a r t i c u l a r l y where t h e y have numerous 
c o m p e t i t o r s each p r o d u c i n g s u b s t a n t i a l l y i d e n t i c a l p r o d u c t s , 
c a n n o t i n d i v i d u a l l y r a i s e p r i c e s o r l o w e r q u a l i t y w i t h o u t b e i n g 
p e n a l i s e d by t h e m a r k e t . 

2.14 S m a l l b u s i n e s s e s moreover may have u n e q u a l b a r g a i n i n g 
power v i s a v i s o t h e r s i n t h e economy. A s m a l l b u s i n e s s m i g h t be 
i n a p o s i t i o n o f o n l y b e i n g a b l e to s u p p l y i t s p r o d u c t s t o a few 
p o w e r f u l e n t e r p r i s e s , o r a l t e r n a t i v e l y a few l a r g e e n t e r p r i s e s 
may be d o m i n a n t i n the s e c t o r from w h i c h a s m a l l b u s i n e s s must 
o b t a i n i t s s u p p l i e s o f raw m a t e r i a l s . A l s o a s m a l l b u s i n e s s may 
compete f o r c u s t o m e r s w i t h a s m a l l number o f p o w e r f u l 
e n t e r p r i s e s . In any o f t h e s e c i r c u m s t a n c e s s m a l l bus i n e s s would 
be d i s a d v a n t a g e d due to the r e l a t i v e l a c k o f m a r k e t power. 

C o n c l u s i o n 

2.15 I n the C o m m i t t e e 1 s v i e w s m a l l b u s i n e s s p r o b l e m s , o t h e r 
t h a n t h o s e r e l a t i n g t o m a r k e t power, c a n n o t be a d d r e s s e d by t h e 
T r a d e P r a c t i c e s A c t a n d , a c c o r d i n g l y , c a n n o t be d e a l t w i t h i n 
t h i s R e p o r t . 

Government and S m a l l B u s i n e s s 

2.16 The Committee n o t e s t h a t t h e r e i s i n c r e a s i n g a w a r e n e s s 
by S t a t e and F e d e r a l G o v e r n m e n t s o f t h e i m p o r t a n c e and p r o b l e m s 
o f s m a l l b u s i n e s s , r e f l e c t e d i n a b r o a d b i - p a r t i s a n c o n s e n s u s 
t h a t m e a s u r e s s h o u l d be t a k e n t o e n c o u r a g e and s t r e n g t h e n t h e 
m a r k e t p o s i t i o n o f s m a l l b u s i n e s s . 

2.17 The Committee a l s o n o t e s t h a t t h e r e a r e many d i f f i c u l t i e s 
( e x p e r i e n c e d most s e v e r e l y by t h o s e w i t h o u t m a r k e t power) f l o w i n g 
from g o v e r n m e n t s ( s t a t e and f e d e r a l ) c r e a t i n g m o n o p o l i e s o r 
e n c o u r a g i n g r e s t r i c t i v e b u s i n e s s p r a c t i c e s . We make no comment 
r e g a r d i n g t h i s b e c a u s e we do n o t c o n s i d e r t h i s q u e s t i o n t o be 
w i t h i n o u r Terms o f R e f e r e n c e and b e c a u s e any c r i t i c a l comment 
wo u l d amount to c r i t i c i s i n g t h e p o l i c y o f a g o v e r n m e n t w h i c h we 
do n o t see as our f u n c t i o n . 
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CHAPTER 3 

WHERE DO SMALL BUSINESSES PREDOMINATE  
AND WHAT SMALL BUSINESSES HAVE 

"COMPETITION" PROBLEMS 

I n t r o d u c t i o n 

3.1 We a t t e m p t e d to g a i n a s t a t i s t i c a l p i c t u r e o f t h e 
i m p o r t a n c e o f s m a l l b u s i n e s s i n p a r t i c u l a r s e c t o r s o f t h e 
economy, i n the economy as a whole and o f t h e i m p o r t a n c e o f 
p a r t i c u l a r s e c t o r s o f t h e economy to s m a l l b u s i n e s s . 

3.2 U n f o r t u n a t e l y t h e a v a i l a b l e s t a t i s t i c a l i n f o r m a t i o n i s 
i n a d e q u a t e to p e r m i t t h e f o r m a t i o n o f a c o m p l e t e , up t o d a t e , 
p i c t u r e . 

3.3 The s t a t i s t i c s most a p p r o p r i a t e to a s t u d y o f t h e p l a c e o f 
s m a l l b u s i n e s s a r e t h e E n t e r p r i s e S t a t i s t i c s p u b l i s h e d by t h e 
A u s t r a l i a n B u r e a u o f S t a t i s t i c s , w h i c h p r o v i d e i n f o r m a t i o n b r o k e n 
down a c c o r d i n g to t h e s i z e o f t h e " e n t e r p r i s e " ( o r b u s i n e s s ) a s 
measured by amount o f e m p l o y e e s . 

3.4 The l a t e s t a v a i l a b l e E n t e r p r i s e S t a t i s t i c s ( c o v e r i n g t h e 
m a n u f a c t u r i n g , w h o l e s a l i n g , r e t a i l s e l e c t e d s e r v i c e s , and m o t o r 
t r a d e s s e c t o r s o f t h e economy) a r e f o r t h e y e a r 1968/69. In t h e 
main we have r e l i e d on t h e s e s t a t i s t i e s . More r e c e n t c o m p a r a b l e 
s t a t i s t i c s w i l l n o t be a v a i l a b l e u n t i l t h e c o m p l e t i o n o f t h e 
I n t e g r a t e d Economic Census f o r the y e a r e n d i n g 30 June 1980. 

3.5 More r e c e n t e n t e r p r i s e s t a t i s t i c s f o r t h e y e a r 1974/75 
a r e a v a i l a b l e f o r t h e m a n u f a c t u r i n g s e c t o r and t h e s e have been 
t a k e n i n t o a c c o u n t i n t h e s e c t i o n o f t h i s C h a p t e r d e a l i n g w i t h 
m a n u f a c t u r i n g . A p o s s i b l e s o u r c e o f more r e c e n t i n f o r m a t i o n as 
t o t h e p l a c e o f s m a l l b u s i n e s s i s t h e E s t a b l i s h m e n t S t a t i s t i c s 
p u b l i s h e d by t h e A u s t r a l i a n B u r e a u o f S t a t i s t i c s . S t a t i s t i c s f o r 
the y e a r s 1974/75 and 1976/77 a r e a v a i l a b l e f o r t h e m a n u f a c t u r i n g 
s e c t o r and f o r t h e y e a r 1973/74 f o r t h e r e t a i l and s e l e c t e d 
s e r v i c e s s e c t o r . 

3.6 C o n s i d e r a b l e d i f f i c u l t i e s a r i s e , h o w e v e r , i n a t t e m p t i n g 
to use e s t a b l i s h m e n t s t a t i s t i c s t o a s s e s s t h e p l a c e o f s m a l l 
b u s i n e s s . The c h i e f d i f f i c u l t y i s t h a t e s t a b l i s h m e n t s t a t i s t i c s 
c o u n t s e p a r a t e l y e a c h e s t a b l i s h m e n t b e l o n g i n g t o l a r g e 
e n t e r p r i s e s . 

3.7 An i n d i c a t i o n o f t h e i n a c c u r a c i e s r e s u l t i n g from u s i n g 
e s t a b l i s h m e n t s t a t i s t i c s as a measure o f s m a l l b u s i n e s s (on t h e 
a s s u m p t i o n t h a t a l a r g e number o f s m a l l e s t a b l i s h m e n t s w i l l 
p r o b a b l y i n d i c a t e a l a r g e number o f s m a l l e n t e r p r i s e s ) c a n be 
g a i n e d from T a b l e 1, w h i c h r a n k s p a r t i c u l a r a r e a s w i t h i n t h e 
m a n u f a c t u r i n g s e c t o r a c c o r d i n g t o t h e p r o p o r t i o n o f t o t a l 
employment i n t h a t a r e a a c c o u n t e d f o r by s m a l l e n t e r p r i s e s . The 
s e cond c o l u m n o f t h a t t a b l e shows t h e p r o p o r t i o n o f t o t a l 
employment i n t h a t s e c t o r w h i c h i s a c c o u n t e d f o r by s m a l l 
e s t a b l i s h m e n t s . 
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3.8 A second d i f f i c u l t y i s t h a t e s t a b l i s h m e n t s t a t i s t i c s f o r 
t h e m a n u f a c t u r i n g s e c t o r a r e c o m p i l e d on t h e b a s i s o f the number 
o f e mployees per e s t a b l i s h m e n t , w h i l e t h o s e f o r t h e r e t a i l and 
s e l e c t e d s e r v i c e s s e c t o r a r e c o m p i l e . on the b a s i s o f a n n u a l 
s a l e s . T h i s s e v e r e l y l i m i t s t h e c o m p a r a b i l i t y o f t h e s e d a t a . 

3.9 Fo r t h e s e r e a s o n s , we have p r e f e r r e d t o r e l y on t h e 
a v a i l a b l e e n t e r p r i s e s t a t i s t i c s r a t h e r t h a n on t h e more r e c e n t 
e s t a b l i s h m e n t s t a t i s t i e s . We have used e s t a b l i s h m e n t s t a t i s t i e s 
o n l y f o r t h e p u r p o s e o f a d j u s t i n g t h e 1974/75 E n t e r p r i s e 
S t a t i s t i c s f o r the M a n u f a c t u r i n g S e c t o r by i n c o r p o r a t i n g 
s t a t i s t i c s f o r s i n g l e e s t a b l i s h m e n t e n t e r p r i s e s w i t h l e s s t h a n 4 
e m p l o y e e s , w h i c h were e x c l u d e d from e n t e r p r i s e s t a t i s t i c s . 

3.10 In 1968/69, s m a l l b u s i n e s s e n t e r p r i s e s a c c o u n t e d f o r 
somewhere a r o u n d 9 5% o f the t o t a l number o f e n t e r p r i s e s , 4 1 % o f 
employment and 32% o f v a l u e added i n t h e economy as a w h o l e . 

3.11 A " s m a l l b u s i n e s s e n t e r p r i s e " was c l a s s i f i e d as one w i t h 
l e s s t h a n 10 0 e m p l o y e e s i n t h e m a n u f a c t u r i n g s e c t o r and l e s s t h a n 
20 e m p l o y e e s i n the m i n i n g , w h o l e s a l e , r e t a i l and s e l e c t e d 
s e r v i c e s , and motor t r a d e s s e c t o r s . 

3.12 S i n c e the f i g u r e s p u b l i s h e d do n o t c o v e r a g r i c u l t u r e , 
t r a n s p o r t , b u i l d i n g and c o n s t r u c t i o n , nor t h e f i n a n c i a l o r 
p r o f e s s i o n a l s e r v i c e s s e c t o r , i t i s l i k e l y t h a t t h e s e f i g u r e s 
u n d e r s t a t e t h e i m p o r t a n c e o f s m a l l b u s i n e s s e s i n t h e economy as 
a w h o l e . 

3.13 We w i l l now d e a l w i t h t h e M a n u f a c t u r i n g , R e t a i l i n g , 
S e l e c t e d S e r v i c e s , M otor T r a d e s and w h o l e s a l i n g s e c t o r s and t h e 
s u b m i s s i o n s made to the Committee c o n c e r n i n g t h e s e s e c t o r s . 

SECTION 1 - MANUFACTURING 

S t a t i s t i c s 

3.14 Of 32,291 " e n t e r p r i s e s " engaged i n m a n u f a c t u r i n g i n 
1968/69, 30,399 employed f e w e r t h a n 100 p e r s o n s . C o l l e c t i v e l y 
t h e s e s m a l l f i r m s a c c o u n t e d f o r 3 2 % o f employment i n 
m a n u f a c t u r i n g and 26% o f v a l u e added i n m a n u f a c t u r i n g . 

3.15 The m a n u f a c t u r i n g s e c t o r a c c o u n t e d i n 1968/69 f o r 38.2% 
o f t h e t o t a l employment by t h o s e s m a l l e n t e r p r i s e s i n c l u d e d i n 
the S t u d y o f t h e A u s t r a l i a n B u r e a u o f S t a t i s t i c s . 

3.16 A t 30 June 1975 t h e r e were 33,455 e n t e r p r i s e s engaged i n 
m a n u f a c t u r i n g , o f w h i c h 31,768 employed f e w e r t h a n 100 p e r s o n s 
( 9 5 . 0 % ) . These s m a l l f i r m s a c c o u n t e d f o r 29.4% o f t o t a l 
employment i n the m a n u f a c t u r i n g s e c t o r , and 23.9% o f v a l u e 
added. 

3.17 The c a u s e s and s i g n i f i c a n c e o f t h i s a p p a r e n t change i n 
t h e i m p o r t a n c e o f s m a l l e n t e r p r i s e s i n t h e m a n u f a c t u r i n g s e c t o r 
a r e n o t c l e a r . However i m p o r t c o m p e t i t i o n may be o f 
s i g n i f i c a n c e . 
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3.18 T a b l e 1 shows th e p r o p o r t i o n o f employment i n p a r t i c u l a r 
a r e a s o f t h e m a n u f a c t u r i n g s e c t o r w h i c h was a c c o u n t e d f o r by 
e n t e r p r i s e s w i t h l e s s t h a n 100 e m p l o y e e s . 

3.19 M a n u f a c t u r i n g i n d u s t r i e s i n w h i c h s m a l l b u s i n e s s e s 
a c c o u n t e d f o r more t h a n 50% o f t o t a l employment a t t h e end o f 
June 1975 w e r e : wood and wood p r o d u c t s ; f u r n i t u r e and m a t t r e s s e s ; 
f a b r i c a t e d s t r u c t u r a l m e t a l p r o d u c t s ; c l o t h i n g ; l e a t h e r p r o d u c t s ; 
and s h e e t metal- p r o d u c t s * 

3.20 M a n u f a c t u r i n g i n d u s t r i e s i n w h i c h s m a l l b u s i n e s s e s were 
o f l i t t l e i m p o r t a n c e ( i . e . a c c o u n t e d f o r l e s s t h a n 15% o f t o t a l 
employment i n t h a t i n d u s t r y ) were: p e t r o l e u m r e f i n i n g ; t o b a c c o 
p r o d u c t s ; b a s i c i r o n and s t e e l ; n o n - f e r r o u s b a s i c m e t a l p r o d u c t s ; 
b a s i c c h e m i c a l s ; s u g a r and o t h e r f o o d p r o d u c t s ; motor v e h i c l e s 
and p a r t s ; f r u i t and v e g e t a b l e p r o d u c t s ; p a p e r and p a p e r 
p r o d u c t s ; and meat p r o d u c t s . 

3.21 W h i l e the f i g u r e s c i t e d above e n a b l e t h e f o r m a t i o n o f a 
g e n e r a l p i c t u r e o f t h e p l a c e o f s m a l l b u s i n e s s i n A u s t r a l i a n 
m a n u f a c t u r i n g i n d u s t r y and p r o b a b l y s u p p o r t t h e g e n e r a l 
c o n c l u s i o n t h a t t h e m a n u f a c t u r i n g s e c t o r i s t h e s i n g l e s e c t o r 
o f most i m p o r t a n c e to s m a l l b u s i n e s s , t h e y do n o t p e r m i t more 
t h a n a s u p e r f i c i a l a s s e s s m e n t o f t h e m a r k e t p o s i t i o n o f s m a l l 
b u s i n e s s e s i n t h e m a n u f a c t u r i n g s e c t o r . 

3.22 Nor do t h e s e f i g u r e s p e r m i t any f i r m a s s e s s m e n t o f t h e 
l i k e l y i m p a c t o f c o m p e t i t i v e f o r c e s on s m a l l b u s i n e s s e s i n t h e 
m a n u f a c t u r i n g s e c t o r n o r an a s s e s s m e n t o f w h e t h e r i n t h e l o n g 
run the m a n u f a c t u r i n g s e c t o r o r p a r t i c u l a r i n d u s t r i e s w i t h i n i t 
w i l l be as i m p o r t a n t f o r s m a l l b u s i n e s s e s as t h e y a r e t o d a y . 

S u b m i s s i o n s t o t h e C o m m i t t e e 

3.23 The Committee r e c e i v e d v e r y few s u b m i s s i o n s w h i c h r e l a t e d 
t o p r o b l e m s o f s m a l l b u s i n e s s i n t h e m a n u f a c t u r i n g s e c t o r . 

3.24 One was f r o m a s m a l l s a w m i l l e r a l l e g e d l y d e n i e d a c c e s s 
t o N.S.W. S t a t e f o r e s t s , , one s a i d m a n u f a c t u r e r s s h o u l d be a l l o w e d 
t o n e g o t i a t e as a g r o u p w i t h monopoly raw m a t e r i a l s s u p p l i e r s 
a n o t h e r was from a s m a l l d e c o r a t i n g company w h i c h c o m p l a i n e d o f 
a l l e g e d p r i c e d i s c r i m i n a t i o n and m o n o p o l i z a t i o n by i t s s u p p l i e r s . 
A f u r t h e r s u b m i s s i o n r a i s e d t h e p r o b l e m o f s u p p l i e r s u n a b l e t o 
p r o t e c t t h e m s e l v e s from r e t a i l e r s d i s c o u n t i n g b e l o w " t r u e c o s t " 
(see p a r a g r a p h s 8.43 t o 8 . 4 9 ) . 

SECTION 2 - RETAILING 

S t a t i s t i c s T 

3.25 In 1968/69, t h e r e were 91,478 e n t e r p r i s e s w i t h l e s s t h a n 
20 e m p l o y e e s i n t h e r e t a i l s e c t o r . They a c c o u n t e d f o r 98.4% o f 
t h e number o f e n t e r p r i s e s , 60.7% o f employment and 5 6 . 1 % o f v a l u e 
added i n t h i s s e c t o r . 

3.26 I n 1968/69, employment i n t h e r e t a i l s e c t o r by s m a l l 
b u s i n e s s e s a c c o u n t e d f o r 30.5% o f t o t a l employment by t h o s e s m a l l 
b u s i n e s s e s i n c l u d e d i n t h e ABS s t a t i s t i c s . Of t o t a l employment 
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i n t h e r e t a i l s e c t o r by s m a l l f i r m s i n t h a t y e a r , f o o d r e t a i l i n g 
a c c o u n t e d f o r 53.5% and c l o t h i n g , f a b r i c s and f u r n i t u r e f o r 
a n o t h e r 17.2%. 

S u b m i s s i o n s t o t h e C o m m i t t e e 

3.27 A c o m p a r a t i v e l y l a r g e number of s u b m i s s i o n s r e l a t i n g t o 
t h e r e t a i l s e c t o r were r e c e i v e d by t h e C o m m i t t e e , o f w h i c h 
r o u g h l y one q u a r t e r were from t r a d e a s s o c i a t i o n s , t h e r e m a i n d e r 
were from i n d i v i d u a l r e t a i l e n t e r p r i s e s . I t i s n o t p o s s i b l e 
t o c a l c u l a t e how many i n d i v i d u a l r e t a i l b u s i n e s s e s were 
r e p r e s e n t e d by t h o s e t r a d e a s s o c i a t i o n s w h i c h made s u b m i s s i o n s . 

3.28 R o u g h l y t w o - t h i r d s o f t h e s u b m i s s i o n s c o m p l a i n e d o f 
u n f a i r p r i c e d i s c r i m i n a t i o n o r d i f f e r e n t i a t i o n , and r o u g h l y one 
q u a r t e r r a i s e d some a s p e c t o f f r a n c h i s i n g r e l a t i o n s h i p s . These 
and r e l a t e d m a t t e r s w o u l d a p p e a r t o be t h e p r i n c i p a l c o n c e r n s o f 
r e t a i l e r s . 

SECTION 3 - SELECTED SERVICES  

S t a t i s t i c s 

3.29 The E n t e r p r i s e s S t a t i s t i c s f o r t h e y e a r 1968/69 p u b l i s h e d 
by t h e A u s t r a l i a n B u r e a u o f S t a t i s t i c s r e l a t e o n l y t o " s e l e c t e d 
s e r v i c e s " and e x c l u d e t h e f i n a n c i a l and p r o f e s s i o n a l s e r v i c e s 
s e c t o r s . The s e l e c t e d s e r v i c e s s e c t o r c o n t a i n e d a v e r y h i g h 
p r o p o r t i o n o f s m a l l b u s i n e s s e s . T h e r e were 22,536 f i r m s o f l e s s 
t h a n 20 e m p l o y e e s , a c c o u n t i n g f o r 91.2% o f t o t a l e n t e r p r i s e s , 
5 3 . 2 % o f t o t a l employment and 4 8 . 1 % o f t o t a l v a l u e added i n t h i s 
s e c t o r . 

3.30 Employment i n t h i s s e c t o r c o n s t i t u t e d 11.0% o f t o t a l 
employment by s m a l l e n t e r p r i s e s . In t h i s r e s p e c t , t h e s e l e c t e d 
s e r v i c e s s e c t o r i s f a r l e s s i m p o r t a n t t o s m a l l f i r m s t h a n t h e 
r e t a i l s e c t o r ( 3 0 . 5 % o f t o t a l s m a l l b u s i n e s s employment) and o n l y 
s l i g h t l y more i m p o r t a n t t h a n t h e motor t r a d e s s e c t o r ( 1 0 . 0 % o f 
t o t a l s m a l l b u s i n e s s e m p l o y m e n t ) , o r w h o l e s a l i n g s e c t o r ( 10.0% 
o f t o t a l s m a l l b u s i n e s s e m p l o y m e n t ) . The s e l e c t e d s e r v i c e s a r e a 
i n c l u d e s m o t i o n p i c t u r e t h e a t r e s ; r e s t a u r a n t s , l i c e n s e d h o t e l s , 
m o t e l s and wine s a l o o n s ; l a u n d r i e s and d r y c l e a n e r s ; and h a i r 
d r e s s i n g and b e a u t y s a l o n s . 

3.31 Once a g a i n , t h e a v a i l a b l e s t a t i s t i c s a r e i n a d e q u a t e t o 
p e r m i t t h e f o r m a t i o n o f any f i r m c o n c l u s i o n s as t o t h e r o l e o f 
s m a l l b u s i n e s s i n t h i s a r e a , and e s p e c i a l l y as t o f a c t o r s 
a f f e c t i n g i t s m a r k e t p o s i t i o n . F o r t h i s , one w o u l d need f i r m 
s t a t i s t i c s on r e l a t i v e g r o w t h r a t e s o f p a r t i c u l a r a r e a s w i t h i n 
t h e s e r v i c e s s e c t o r , and o f s m a l l and l a r g e b u s i n e s s s h a r e s o f 
t h o s e a r e a s . D e s p i t e t h e l a c k o f c o m p r e h e n s i v e s t a t i s t i c a l 
i n f o r m a t i o n i t i s r e a s o n a b l e t o c o n c l u d e t h a t t h e s e l e c t e d 
s e r v i c e s s e c t o r i s a " n a t u r a l home" f o r s m a l l b u s i n e s s e s . 

S u b m i s s i o n s t o t h e C o m m i t t e e 

3.32 The C o m m i t t e e r e c e i v e d some s u b m i s s i o n s r e l a t i n g t o t h e 
s e r v i c e s s e c t o r , o f w h i c h most were from i n d i v i d u a l e n t e r p r i s e s 
and two f r o m t r a d e a s s o c i a t i o n s . 
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3.33 B o t h t h e t r a d e a s s o c i a t i o n s u b m i s s i o n s were from o u t s i d e 
t h e s e l e c t e d s e r v i c e s s e c t o r (as d e f i n e d ) , one r e l a t i n g to the 
f i n a n c i a l s e c t o r and t h e o t h e r f rom a p r o f e s s i o n a l body. The 
s u b m i s s i o n s from i n d i v i d u a l e n t e r p r i s e s f e l l i n t o no c l e a r 
p a t t e r n . 

SECTION 4 - MOTOR TRADES  

S t a t i s t i e s 

3.34 I n 1968/69 t h e r e were 22,167 e n t e r p r i s e s o f l e s s t h a n 20 
empl o y e e s i n t h e motor t r a d e s s e c t o r . They a c c o u n t e d f o r 95% o f 
the t o t a l number o f e n t e r p r i s e s , 60.9% o f t o t a l employment and 
52.1% o f t o t a l v a l u e added i n t h i s s e c t o r . 

3.35 Employment by s m a l l e n t e r p r i s e s engaged i n the motor 
t r a d e s s e c t o r a c c o u n t e d f o r 10% o f a l l employment by s m a l l 
e n t e r p r i s e s i n c l u d e d i n the f i g u r e s p u b l i s h e d by t h e A u s t r a l i a n 
B u r e a u o f S t a t i s t i c s . 

3.36 T h e r e appear t o be no p u b l i s h e d s t a t i s t i c s w h i c h p r o v i d e 
more r e c e n t i n f o r m a t i o n on t h e i m p o r t a n c e o f motor t r a d e s s e c t o r 
t o s m a l l e n t e r p r i s e . 

S u b m i s s i o n s t o t h e Committee 

3.37 The Motor T r a d e s S e c t o r was a major s o u r c e o f s u b m i s s i o n s 
to t h e Commi t t e e . We r e c e i v e d submi s s i o n s f rom t h e A u s t r a l i a n 
A u t o m o b i l e Chamber o f Commerce, t h e V i c t o r i a n A u t o m o b i l e Chamber 
o f Commerce, t h e Mo t o r T r a d e r s A s s o c i a t i o n o f N.S.W., t h e 
A u s t r a l i a n A u t o m o b i l e D e a l e r s A s s o c i a t i o n , and t h e A u s t r a l i a n 
A u t o m o b i l e D e a l e r s A s s o c i a t i o n ( S o u t h A u s t r a l i a n D i v i s i o n ) . 

3.38 The AACC i s an i n d u s t r y peak c o u n c i l r e p r e s e n t i n g a 
c l a i m e d membership o f 16,000 b u s i n e s s e s i n a l l a r e a s o f t h e m o t o r 
t r a d e s s e c t o r . I t i s c l a i m e d t h a t t h e s e b u s i n e s s e s employ 
180,000, e a c h b u s i n e s s , on a v e r a g e e m p l o y i n g 7 p e r s o n s . The 
s u b m i s s i o n a r g u e d m a i n l y f o r a f r a n c h i s e t e r m i n a t i o n l a w and 
s t r o n g e r p r i c e d i s c r i m i n a t i o n p r o v i s i o n s . The Mo t o r T r a d e r s 
A s s o c i a t i o n o f N.S.W. and the V i c t o r i a n A u t o m o b i l e Chamber o f 
Commerce a r e c o n s t i t u e n t s o f the AACC and s u p p o r t e d i t s 
s u b m i s s i o n . The A u s t r a l i a n A u t o m o b i l e D e a l e r s A s s o c i a t i o n 
r e p r e s e n t s a p p r o x i m a t e l y 3000 new v e h i c l e f r a n c h i s e d e a l e r s . I t s 
s u b m i s s i o n recommended a d e t a i l e d f a i r f r a n c h i s i n g l a w and i n 
o t h e r r e s p e c t s was g e n e r a l l y s u p p o r t i v e o f t h e AACC's 
s u b m i s s i o n . 

SECTION 5 - WHOLESALING  

S t a t i s t i c s 

3.39 The A u s t r a l i a n B u r e a u o f S t a t i s t i c s s u r v e y c i t e d above 
f o u n d t h a t i n t h e w h o l e s a l e s e c t o r , t h e r e were 21,667 e n t e r p r i s e s 
w i t h l e s s t h a n 20 e m p l o y e e s i n 1968/69. These e n t e r p r i s e s 
a c c o u n t e d f o r 89.9% o f t h e t o t a l number o f e n t e r p r i s e s , 30.3% 
o f t o t a l employment and 26.4% o f t o t a l v a l u e added i n t h i s 
s e c t o r . 
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3.40 W h o l e s a l i n g a c c o u n t e d f o r 10% o f t o t a l employment by s m a l l 
e n t e r p r i s e s i n c l u d e d i n t h e A.B.S. f i g u r e s . 

3.41 Once a g a i n , t h e r e a r e i n s u f f i c i e n t r e c e n t s t a t i s t i c s t o 
e n a b l e an a s s e s s m e n t o f t h e m a r k e t p o s i t i o n o f s m a l l w h o l e s a l i n g 
f i r m s o r t r e n d s w i t h i n the s m a l l e n t e r p r i s e p a r t o f t h i s s e c t o r . 

S u b m i s s i o n s t o t h e C o m m i t t e e 

3.42 The Committee r e c e i v e d s e v e r a l s u b m i s s i o n s f r o m 
w h o l e s a l e r s . A l l c o m p l a i n e d o f u n f a i r p r i c e d i s c r i m i n a t i o n . 
Many c o m p l a i n e d o f d i s c r i m i n a t o r y d i s c o u n t p r a c t i c e s . One 
c o m p l a i n e d of the e x p e n s e s of s a l e s t a x c o l l e c t i o n . One 
c o m p l a i n e d o f " u n f a i r " r e f u s a l to d e a l . Of c o u r s e , t h e m a j o r i t y 
o f r e t a i l s u b m i s s i o n s have some r e l e v a n c e to w h o l e s a l e 
p r a c t i c e s . 

SECTION 6 - CONCLUSION TO CHAPTER 3  

C o n c l u s i o n 

3.43 U s i n g t h i s i n f o r m a t i o n i t i s p o s s i b l e t o r a nk s e c t o r s 
a c c o r d i n g t o t h e e x t e n t t o w h i c h s m a l l b u s i n e s s i s p r e d o m i n a n t . 
Smal1 b u s i n e s s e s a r e most p r e d o m i n a t e i n t h e motor t r a d e s , t h e n 
r e t a i l i n g , t h e n s e l e c t e d s e r v i c e s , t h e n m a n u f a c t u r i n g , t h e n 
w h o l e s a l i n g . 

3.44 However, th e r a n k i n g i s q u i t e d i f f e r e n t when s e c t o r s a r e 
r a n k e d a c c o r d i n g t o t h e i r i m p o r t a n c e t o s m a l l b u s i n e s s , as 
m easured by the p r o p o r t i o n o f t o t a l s m a l l b u s i n e s s employment 
t h e y a c c o u n t f o r . The most i m p o r t a n t i s m a n u f a c t u r i n g , c l o s e l y 
f o l l o w e d by r e t a i l i n g ; t h e n s i g n i f i c a n t l y l e s s i m p o r t a n t a r e 
s e l e c t e d s e r v i c e s , motor t r a d e s and w h o l e s a l i n g . 

3.45 A p a r t from r e s a l e p r i c e m a i n t e n a n c e q u e s t i o n s v e r y few 
m a n u f a c t u r e r s have i n d i c a t e d t h e y a r e e x p e r i e n c i n g d i f f i c u l t i e s 
w i t h c o m p e t i t i o n or w i t h t h e c o m p e t i t i o n r u l e s o f t h e A c t . 

3.46 The p r i n c i p a l c o m p l a i n t i n t h e r e t a i l s e c t o r came from 
r e t a i l e r s o f e l e c t r i c a l g o o d s , g r o c e r i e s and p h a r m a c e u t i c a l s . In 
t h e motor t r a d e s , i t i s t h o s e r e t a i l e r s t h a t a r e f r a n c h i s e d t o 
m a j o r s u p p l i e r s t h a t a r e e x p e r i e n c i n g d i f f i c u l t i e s . 

3.47 I t c a n be c o n c l u d e d t h a t i t i s n o t s m a l l b u s i n e s s as 
s u c h t h a t i s e x p e r i e n c i n g d i f f i c u l t y w i t h c o m p e t i t i o n o r w i t h t h e 
c o m p e t i t i o n p r o v i s i o n s o f t h e T r a d e P r a c t i c e s A c t . R a t h e r i t i s 
p a r t i c u l a r c a t e g o r i e s o f s m a l l b u s i n e s s t h a t a r e e x p e r i e n c i n g 
d i f f i c u l t i e s . Though t h e s e c a t e g o r i e s do n o t c o n s t i t u t e a m a j o r 
p r o p o r t i o n o f a l l s m a l l b u s i n e s s i n A u s t r a l i a , t h e y n o n e t h e l e s s 
c o n t a i n a s u b s t a n t i a l number o f s m a l l b u s i n e s s e s . 

3.48 S i m p l y p u t , t h e s e c a t e g o r i e s o f s m a l l b u s i n e s s a r e : f i r s t , 
s m a l l c o r n e r s t o r e t y p e r e t a i l e r s ( p a r t i c u l a r l y o f e l e c t r i c a l 
g o o ds o r g r o c e r i e s ) who b e l i e v e t h e i r main p r o b l e m s a r e due t o 
p r i c e d i s c r i m i n a t i o n and, s e c o n d l y , f r a n c h i s e d d e a l e r s 



29. 

( p a r t i c u l a r l y i n t h e motor t r a d e s ) whose main p r o b l e m s a r e 
c l a i m e d to be p r i c e d i s c r i m i n a t i o n by t h e i r s u p p l i e r s and t h e i r 
l a c k o f b a r g a i n i n g power v i s a v i s t h e i r s u p p l i e r s . 

3.49 S m a l l b u s i n e s s e s made o t h e r c o m p l a i n t s a b o u t b e i n g 
r e q u i r e d t o compete t h e m s e l v e s ( e . g . by n o t b e i n g p e r m i t t e d t o 
f i x p r i c e s ) and a b o u t o t h e r s w i t h whom t h e y d e a l n o t b e i n g 
compe t i t i v e , o r be i n g p r e d a t o r y , b u t t h e s e c o m p i a i n t s were n o t a 
m a j o r as t h e two c a t e g o r i e s o u t l i n e d a b o v e . 
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TABLE I 

(see p a r a g r a p h 3.7) 

INCIDENCE OF SMALL BUSINESS IN AUSTRALIAN MANUFACTURING 
INDUSTRY 

ASIC 
Code I n d u s t r y C l a s s % Employment by 

by S m a l l 
B u s i n e s s e s 

%Employmen t 
by S m a l l 

E s t a b l i s h m e n t s 

251 Wood and Wood P r o d u c t s 

252 F u r n i t u r e and M a t t r e s s e s 

311 F a b r i c a t e d S t r u c t u r a l 
M e t a l P r o d u c t s 

242 C l o t h i n g 

341 L e a t h e r p r o d u c t s 

312 S h e e t M e t a l P r o d u c t s 

313 N u t s , f i t t i n g s . H a n d t o o I s 
& Other F a b r i c a t e d m e t a l 
Prod u c t s 

262 P r i n t i n g and P u b l i s h i n g 

343 P l a s t i c P r o d u c t s 

333 I n d u s t r i a l M a c h i n e r y and 
E q u i pment 

216 B r e a d , Cakes and B u s c u i t s 

241 H o s i e r y and K n i t t e d Goods 

243 F o o t w e a r 

233 Oth e r T e x t i l e s 

322 Other T r a n s p o r t Equipment 

219 B e v e r a g e s & M a l t 

282 C l a y P r o d u c t s 

215 F l o u r , M i l l and C e r e a l 
Foods 

283 Cement and C o n c r e t e 
P r o d u c t s 

331 P h o t o g r a p h i c & S c i e n t i f i c 
E q u i p m e n t 

64.4% 

63.4% 

57.0% 

56.7% 

55.9% 

51. 2% 

46.9% 

45.9% 

43.4% 

40. 0% 

36.5% 

35.0% 

34.5% 

34.0% 

30.4% 

29. 2% 

27.3% 

26.7% 

23.3% 

22.9% 

77.9% 

73.8% 

66. 8% 

62. 0% 

71.6% 

51.6% 

5 3 . 3 % 

48.2% 

47.8% 

4 5 . 3 % 

4 8 . 2 % 

46.8% 

42.6% 

44.6% 

12.2% 

40.6% 

57.5% 

47.7% 

37. 
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INCIDENCE OF SMALL BUSINESS IN AUSTRALIAN MANUFACTURING 
INDUSTRY 

ASIC 
Code I n d u s t r y C l a s s % Employment by 

by S m a l l 
Bus i n e s s e s 

%Employment 
by S m a l l 

E s t a b l i s h m e n t s 

272 S o a p s , C o s m e t i c s & 
O t h e r C h e m i c a l s 20.4% 

231/2 T e x t i l e s , Y a r n s and 
W o r s t e d F a b r i c s 19.5% 

332 A p p l i a n c e s & E l e c t r i c a l 

E quipment 16.6% 

212 M i l k P r o d u c t s 15.8% 

211 Meat P r o d u c t s 14.4& 

261 P a p e r & Paper P r o d u c t s 13.2% 
213 F r u i t & V e g e t a b l e 

P r o d u c t s 12.4% 

321 Sugar & Other Food 

P r o d u c t s 11.3% 

271 B a s i c C h e m i c a l s 9.5% 

292/3 Non - F e r r o u s b a s i c m e t a l 

p r o d u c t s 8.7% 

291 B a s i c I r o n & S t e e l 5.1% 

221 T o b a cco P r o d u c t s 1.8% 

273 P e t r o l e u m R e f i n i n g 

214 M a r g a r i n e s , O i l s and F a t s 
281 G l a s s P l a t e , B o t t l e s 

e t c . 
TOTAL 29.4% 

34.0% 

28. 0% 

21.8% 

40.7% 

21.8% 

25.5% 

25.4% 

26.7% 

2 8 . 1 % 

13.7% 

9.1% 

2.6% 

0% 

6.4% 

37.7% 
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CHAPTER 4 

POLICY AIMS OF PART IV OF THE 
TRADE PRACTICES ACT 

I n t r o d u c t i o n 

4.1 C o m p e t i t i o n r u l e s l i k e t h e p r o v i s i o n s o f P a r t IV o f the 
T r a d e P r a c t i c e s A c t and t h e U.S. A n t i - T r u s t l a w s may be d e s i g n e d 
t o s e e k a number o f u l t i m a t e o b j e c t i v e s . These o b j e c t i v e s w i l l 
s h ape b o t h t h e s p e c i f i c d e t a i l s o f t h e l e g i s l a t i o n and p a r t i c u l a r 
v a r i a t i o n s t o i t , s u c h as we p r o p o s e i n t h i s R e p o r t . 

SECTION 1 - MAIN AIMS 

P r o m o t i n g C o m p e t i t i o n 

4.2 Some p r o p o n e n t s o f c o m p e t i t i o n l a ws s e e c o m p e t i t i o n as 
d e s i r a b l e m a i n l y b e c a u s e i t l i m i t s t h e a c c u m u l a t i o n and use o f 
power by i n d i v i d u a l ( l a r g e ) f i r m s . A l t h o u g h t h e use o f t h i s 
power m i g h t be l i m i t e d by d i r e c t g o v e r n m e n t a l c o n t r o l , 
c o m p e t i t i o n i s seen as p r e f e r a b l e b e c a u s e i t r e p l a c e s t h e d i r e c t 
i n f l u e n c e o f b i g b u s i n e s s o r government w i t h t h e i m p e r s o n a l 
d i s p a s s i o n a t e c o n t r o l o f t h e m a r k e t . A b r o a d e r a s p e c t o f t h i s 
c l a i m i s t h e l i m i t i n g o f t h e " s o c i a l " power o f l a r g e f i r m s . The 
j u s t i f i c a t i o n f o r t h i s a p p r o a c h would be t h e c o n v i c t i o n t h a t 
f r a g m e n t e d e conomic power w i t h many i n d e p e n d e n t p r o p r i e t o r s , 
r a t h e r t h a n economic c o n c e n t r a t i o n w i t h power w i e l d e d by 
c o r p o r a t e b u r e a u c r a t s , i s d e s i r a b l e i n i t s e l f . T h i s a s s u m p t i o n 
i s p r i n c i p a l l y s t r u c t u r a l and i g n o r e s how b i g b u s i n e s s p e r f o r m s 
i n t e r m s o f e f f i c i e n c y and g r o w t h o r how i t c o n d u c t s i t s e l f i n 
t h e m a r k e t p l a c e . In o u r v i e w i t would not be a p p r o p r i a t e t o 
have l a w s d i r e c t e d p r i m a r i l y a t i n d u s t r y s t r u c t u r e . W h i l e t h e r e 
m i g h t , i n c e r t a i n s e c t o r s , be b o t h h i g h c o n c e n t r a t i o n and poor 
f i r m p e r f o r m a n c e , i t i s n o t c l e a r t h a t i n d u s t r y s t r u c t u r e i s t h e 
c a u s e o f poor p e r f o r m a n c e , o r t h a t any g e n e r a l r e l a t i o n s h i p 
b e t w een s t r u c t u r e and p e r f o r m a n c e can be c o n f i r m e d . 

F a i r D e a l i n g 

4.3 I n t u i t i v e l y t h e n o t i o n s t h a t b u s i n e s s m e n , i n s i m i l a r 
s i t u a t i o n s , s h o u l d r e c e i v e e q u a l t r e a t m e n t and t h a t b u s i n e s s m e n 
s h o u l d d e a l ' f a i r l y ' w i t h c o n sumers a r e a t t r a c t i v e . However t h e 
c o n c e p t o f f a i r n e s s i s e l u s i v e and n o t s u s c e p t i b l e t o ' o b j e c t i v e 
a s s e s s m e n t . ' F a i r n e s s ' r e q u i r e s s u b j e c t i v e v a l u e j u d g e m e n t s made 
a c c o r d i n g t o t h e f a c t s o f i n d i v i d u a l s i t u a t i o n s . The d i f f i c u l t y 
o f j u d g i n g ^ b u s i n e s s c o n d u c t on t h e c r i t e r i o n o f f a i r n e s s c a n be 
i l l u s t r a t e d by t h e example o f r a t i o n i n g a commodity i n s h o r t 
s u p p l y . S u p p l i e r s can a l l o w p r i c e s t o r i s e t o e f f e c t t h e 
r a t i o n i n g . However t h o s e w i t h l o n g t e r m c o n t r a c t s a t a low p r i c e 
w i l l c o m p l a i n a t h a v i n g t o pay h i g h s p o t p r i c e s . Y e t i f r a t i o n i n g 
t a k e s p l a c e on t h e b a s i s o f p a s t p u r c h a s e s r a t h e r t h a n t h e m a r k e t 
p r i c e t h e e f f i c i e n t e x p a n d i n g p u r c h a s e r may be h e l d back v i s - a 
v i s a l a r g e r d e c l i n i n g one and c o m p e t i t i o n among t h e p u r c h a s e r s 
i s h i n d e r e d , no d o u b t t o t h e d e t r i m e n t o f t h e consumer. F a i r n e s s 
r e s i d e s o n l y i n t h e eye o f t h e b e h o l d e r and depends on t h e f a c t s 
and c i r c u m s t a n c e s o f i n d i v i d u a l c a s e s . M o r e o v e r p r o s c r i b i n g 
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b u s i n e s s c o n d u c t a c c o r d i n g t o a s t a n d a r d o f f a i r n e s s w o u l d 
r e q u i r e the r e p l a c e m e n t o f c o m p e t i t i o n by d e t a i l e d r e g u l a t i o n o f 
i n d i v i d u a l t r a n s a c t i o n s by e i t h e r t h e c o u r t s o r o f f i c i a l s . 

S m a l l B u s i n e s s 

4.4 The p r o t e c t i o n o f s m a l l b u s i n e s s as an end i n i t s e l f 
w ould d e r i v e j u s t i f i c a t i o n from t h e s t r u c t u r a l a s s u m p t i o n t h a t 
b i g b u s i n e s s i s bad ( w h i c h we do n o t make) and from t h e 
c o n v i c t i o n t h a t many c o m p e t i t o r s , wi t h none l a rge eno ugh t o 
s i n g u l a r l y i n f l u e n c e p r i c e s o r o u t p u t , i s d e s i r a b l e f o r s o c i a l or 
p o l i t i c a l r e a s o n s . Such a p o l i c y would i g n o r e t h e o t h e r 
o b j e c t i v e s o f e f f i c i e n c y o f i n d u s t r y o r the w e l f a r e o f c o n s u m e r s 
and i t w o u l d p r o b a b l y c o n f l i c t w i t h t h e r e s t r a i n t s imposed on a 
s m a l l A u s t r a l i a n m a r k e t by minimum s c a l e r e q u i r e m e n t s i n many 
i n d u s t r i e s . 

W e l f a r e o f Consumers 

4.5 The w e l f a r e o f consumers i s b e s t promoted by i n d u s t r y 
be i n g r e s p o n s i v e to c h a n g e s i n t e c h n o l o g y and c o s t s and to t h e 
d i v e r s i t y o f wants o f c o n s u m e r s , m e e t i n g t h o s e wants a t l e a s t 
c o s t . T h i s e n t a i l s a v a r i e t y o f m a t t e r s t h a t b o i l down t o 
d e s i r a b l e e c o n o m i c p e r f o r m a n c e . 

4.6 P a r t V, and r e l a t e d p r o v i s i o n s o f t h e T r a d e P r a c t i c e s  
A c t , p r o h i b i t a number o f p a r t i c u l a r p r a c t i c e s and g i v e s 
c onsumers a number o f s p e c i f i c r i g h t s a g a i n s t b u s i n e s s m e n , As 
the p r o v i n c e o f t h i s i n q u i r y i s t h e c o m p e t i t i o n r u l e s o f P a r t IV 
o f t h e A c t and n o t t h e s e p r o v i s i o n s t h e y w i l l n o t be c o n s i d e r e d 
h e r e . 

D e s i r a b l e E c o n o m i c P e r f o r m a n c e 

4.7 C o m p e t i t i o n l a w s c a n n o t compel c o n d u c t o r o p e r a t e 
d i r e c t l y on p e r f o r m a n c e o r p r o c e s s e s . They c a n n o t compel 
e f f i c i e n c y o r g r o w t h ; r a t h e r s u c h l a w s o p e r a t e d i r e c t l y on m a r k e t 
s t r u c t u r e o r on b u s i n e s s c o n d u c t i n o r d e r t o a f f e c t p r o c e s s e s and 
p e r f o r m a n c e . E s s e n t i a l l y c o m p e t i t i o n l a w s r e l a t e t o m a r k e t s . 
They c a n r e l a t e to t h e i r s t r u c t u r e o r to c o n d u c t o f m a r k e t 
p a r t i c i p a n t s . 

4.8 M a r k e t s t r u c t u r e means t h o s e f a c t o r s e x t e r n a l t o t h e f i r m 
l i k e t h e numbers o f b u y e r s and s e l l e r s and t h e i r d i s t r i b u t i o n , 
the c h a r a c t e r o f demand, p r o d u c t i o n , d i s t r i b u t i o n and m a r k e t i n g 
and b a r r i e r s t o e n t r y . C o n d u c t on t h e o t h e r hand c o v e r s t h o s e 
a s p e c t s o f t h e m a r k e t w h i c h a r e t h e r e s u l t o f d e c i s i o n s o f f i r m s , 
f o r e x a m p l e r p r i c i n g and m a r k e t i n g d e c i s i o n s . 

4.9 E f f i c i e n c y i n e c o n o m i c s and i n the s e n s e used i n 
d i s c u s s i o n o f t h e need f o r T r a d e P r a c t i c e s r e g u l a t i o n means 
s o m e t h i n g q u i t e d i f f e r e n t from t h e same word as used by 
b u s i n e s s m e n . S p e c i f i c a l l y i t means a s t a t e where no r e a r r a n g e 
ment o f o u t p u t s among p r o d u c t s and no r e d i s t r i b u t i o n o f i n p u t s 
among f i r m s c o u l d i n c r e a s e consumer s a t i s f a c t i o n w i t h o u t any 
p a r t y b e i n g worse o f f . W h i l e c o m p l e t e economy-wide e f f i c i e n c y i s 
i m p o s s i b l e t o a c h i e v e b e c a u s e o f " n a t u r a l " and g o v e r n m e n t 
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m o n o p o l i e s , and d i s t o r t i o n s i n p r o d u c t and f a c t o r i n p u t m a r k e t s , 
i t i s u s e f u l to a p p l y t h e c o n c e p t to i n d i v i d u a l i n d u s t r i e s and 
f i r m s . * 

C o n c l u s i o n 

4.10 C o m p e t i t i o n l aws s h o u l d be d i r e c t e d p r i m a r i l y a t t h e 
b e h a v i o u r o f f i r m s and s e c o n d a r i l y a t m a r k e t s t r u c t u r e t h a t i s 
i n c o n s i s t e n t w i t h the a t t a i n m e n t o f e f f i c i e n c y and p r o g r e s s . 
They s h o u l d be d i r e c t e d a t p r e v e n t i n g f i r m s p e r s i s t e n t l y b e h a v i n g 
i n a manner d i f f e r e n t f rom t h a t w h i c h a c o m p e t i t i v e m a r k e t w o u l d 
e n f o r c e on them. They s h o u l d n o t be d i r e c t e d p r i m a r i l y a t 
a c h i e v i n g t h e o t h e r g o a l s l i s t e d h e r e . These o t h e r g o a l s s h o u l d 
be s u b s i d i a r y t o and d e p e n d e n t upon what we see as t h e p r i n c i p a l 
g o a l w h i c h i s t h e p r o m o t i o n o f d e s i r a b l e e c o n o m i c p e r f o r m a n c e 
by f i r m s . C o m p e t i t i o n l a w s s h o u l d n o t be d i r e c t e d a t p r e s e r v i n g 
s m a l l b u s i n e s s as an end i n i t s e l f . 

SECTION 2 ~ COMPETITION RULES OF THE TRADE PRACTICES ACT  

The aims o f t h e R e s t r i c t i v e T r a d e P r a c t i c e s p r o v i s i o n s 

4.11 Some o f t h e c o m p e t i t i o n p r o v i s i o n s o f t h e T r a d e P r a c t i c e s  
A c t have e l e m e n t s t h a t r e f l e c t a number o f a i m s . 

4.12 For example t h e aim o f p r o t e c t i n g s m a l l b u s i n e s s (as w e l l 
as p r o m o t i n g c o m p e t i t i o n ) u n d e r l i e s s e c t i o n s 46, 49 and 50. 
S e c t i o n 49 o u t l a w s s y s t e m a t i c p r i c e d i f f e r e n t i a t i o n o n l y when i t 
s u b s t a n t i a l l y l e s s e n s c o m p e t i t i o n . I t s p r i m a r y t h r u s t i s a g a i n s t 
a n t i - c o m p e t i t i v e c o n d u c t . Some have a r g u e d f o r i t s amendment t o 
make i t s p r i m a r y t h r u s t t h e p r o t e c t i o n o f s m a l l b u s i n e s s . We 
d i s a g r e e w i t h t h i s and d i s c u s s i t i n c o n s i d e r a b l e d e t a i l b e l o w . 

4.13 S e c t i o n 50 i s u n i q u e . U n l i k e t h e o t h e r c o m p e t i t i o n r u l e s 
w h i c h r e l a t e t o c o n d u c t , s e c t i o n 50 r e l a t e s t o s t r u c t u r e . S i m p l y 
p u t , i t o u t l a w s m e r g e r s where a f i r m a c q u i r e s c o n t r o l o r 
d o m i n a t i o n o f a m a r k e t . I t can be a r g u e d t h o u g h t h a t t h e 
e s s e n t i a l d e s i g n o f s e c t i o n 50 i s the p r e v e n t i o n o f m a r k e t 
s t r u c t u r e s t h a t a r e a n t i t h e t i c a l t o c o m p e t i t i o n . 

4.14 S e c t i o n 46 r e l a t e s b o t h t o c o n d u c t and s t r u c t u r e . I t 
o u t l a w s c o n d u c t o f a f i r m d i r e c t e d t o e l i m i n a t i n g o r damaging 
c o m p e t i t o r s , p r e v e n t i n g e n t r y o r o t h e r w i s e p r e v e n t i n g o t h e r s f r o m 
e n g a g i n g i n c o m p e t i t i v e c o n d u c t o n l y where th e f i r m c o n t r o l s t h e 
r e l e v a n t m a r k e t . 

* T h i s d e f i n i t i o n does n o t t a k e a c c o u n t o f m a r k e t r e s t r i c t i o n s 
t h a t c a n n o t be removed. The t h e o r y o f t h e " s e c o n d b e s t " d e a l s 
w i t h t h e optimum t h a t may be o b t a i n e d when one t a k e s i n t o a c c o u n t 
t h e s e r e s t r i c t i o n s . M o r e o v e r , t h e t h e o r y o f t h e " s e c o n d b e s t " 
u n d e r m i n e s t h e a s s u m p t i o n t h a t s u c h o p t i m a may, i n f a c t , be 
a c h i e v a b l e and t h a t i f t h e y a r e a c h i e v e d , t h e y a r e a c t u a l l y 
b e n e f i c i a l . 
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4.15 The r e m a i n i n g c o m p e t i t i o n p r o v i s i o n s p r o h i b i t c o n d u c t 
e i t h e r a b s o l u t e l y o r i f i t s u b s t a n t i a l l y l e s s e n s c o m p e t i t i o n . 
The c a t e g o r i e s o f c o n d u c t p r o h i b i t e d o n l y i f t h e c o n d u c t 
s u b s t a n t i a l l y l e s s e n s c o m p e t i t i o n i n A u s t r a l i a n m a r k e t s a r e : 

c o n t r a c t s a r r a n g e m e n t s o r u n d e r s t a n d i n g s between 
b u s i n e s s e s ( s e c t i o n 45) 

e x c l u s i v e d e a l i n g ' ( s e c t i o n 47) 

p r i c e d i s c r i m i n a t i o n ( s e c t i o n 49) 

4.16 Conduct w i t h i n t h e s e c a t e g o r i e s i s n o t e n d e m i c a l l y a n t i -
c o m p e t i t i v e . On t h e c o n t r a r y t h e s e c a t e g o r i e s o f c o n d u c t a r e an 
e s s e n t i a l p a r t o f t r a d e and commerce and o f t h e c o m p e t i t i v e 
p r o c e s s i t s e l f . However when c o n d u c t such as t h i s c r e a t e s 
r i g i d i t i e s i n m a r k e t s t h a t a r e d e s i g n e d t o a l l o w m a r k e t 
p a r t i c i p a n t s t o r a i s e p r i c e s o r c h a r g e more f o r l e s s - to f r e e 
t h e m s e l v e s from t h e d i s c i p l i n e s o f t h e m a r k e t - t h e n t h e c o n d u c t 
works a g a i n s t t h e a t t a i n m e n t o f e f f i c i e n c y o f f i r m s and 
e f f i c i e n c y o f t h e economy as a w h o l e . 

4.17 The c o n d u c t t h a t i s p r o s c r i b e d a b s o l u t e l y i s so p r o s c r i b e d 
b e c a u s e i t i s b e l i e v e d t h a t i n t h e m a j o r i t y o f c a s e s s u c h c o n d u c t 
w i l l c l e a r l y s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n . Such c o n d u c t i s 
p r o h i b i t e d a b s o l u t e l y b e c a u s e t h e c e r t a i n t y and a d m i n i s t r a t i v e 
e f f i c i e n c y t h a t i s a c h i e v e d o u t w e i g h s the d i f f i c u l t i e s and c o s t s 
t h a t w o u l d be e n t a i l e d i n h a v i n g t o p r o v e a n t i - c o m p e t i t i v e 
e f f e c t s i n each c a s e . In t h i s c a t e g o r y f a l l : 

p r i m a r y b o y c o t t s ( s e c t i o n s 45 and 4D) 

p r i c e f i x i n g a g r e e m e n t s ( s e c t i o n s 45 and 45A) 

f o r c i n g a n o t h e r p e r s o n ' s p r o d u c t s ( s u b - s e c t i o n s 
47(6) and (7) 

r e s a l e p r i c e m a i n t e n a n c e ( s e c t i o n 48) 

C o n c l u s i o n 

4.18 We c o n s i d e r t h e t h r u s t o f t h e p r o v i s i o n s o f P a r t IV o f 
t h e A c t i s p r i m a r i l y a g a i n s t a n t i - c o m p e t i t i v e c o n d u c t t h a t w o r k s 
a g a i n s t t h e a t t a i n m e n t o f e f f i c i e n c y . However we r e c o g n i s e t h a t 
t h i s t h r u s t i s tempered to some e x t e n t t o p r o t e c t t h e m a r k e t 
p o s i t i o n o f s m a l l b u s i n e s s and promote f a i r n e s s . 

4.19 We e n d p r s e t h i s a p p r o a c h and recommend t h a t t h e r e be no 
change to i t . Our r e c o m m e n d a t i o n r e g a r d i n g the " s t r e n g t h e n i n g " 
o f S e c t i o n 46 (as d e t a i l e d i n c h a p t e r 9) i s c o n s i s t e n t w i t h t h i s 
a p p r o a c h . We recommend a g a i n s t amending t h e A c t to g i v e s m a l l 
b u s i n e s s a p r i v i l e d g e d p o s i t i o n o r to p r e s e r v e s m a l l b u s i n e s s 
f o r i t s own s a k e . 
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SECTION 3 - .UNIVERSAL APPLICATION  

E x e m p t i o n s 

4.20 W h i l e no s u b m i s s i o n has been made to t h e Committee t h a t 
a p a r t i c u l a r s e c t i o n o f t h e b u s i n e s s community s h o u l d be exempted 
f r o m t h e o p e r a t i o n o f the c o m p e t i t i o n r u l e s i t i s i m p o r t a n t t o 
s e t o u t why t h e A c t s h o u l d a p p l y t o t h e whole bus i n e s s 
community. 

4.21 I f p a r t i c u l a r b u s i n e s s e s were f a v o u r e d w i t h e x e m p t i o n 
from t h e c o m p e t i t i o n laws t h e y would be a b l e a r t i f i c i a l l y t o 
i n c r e a s e t h e i r m a r k e t power so as to d i v e r t more community 
r e s o u r c e s t o them t h a n t h e m a r k e t would a l l o w . M o r e o v e r , 
b u s i n e s s e s w i t h e x e m p t i o n would be a b l e to p r e y on o t h e r 
b u s i n e s s e s to deny them a c c e s s t o m a r k e t s o r o t h e r w i s e p r e v e n t 
them from t r a d i n g f r e e l y . We a r e not s a y i n g t h a t b u s i n e s s e s 
w o u l d n e c e s s a r i l y engage i n s u c h c o n d u c t b u t w i t h exempt i o n from 
t h e A c t t h e r e would be no impediment to s t o p them. Abuse o f 
m a r k e t power i s n o t o n l y i n e q u i t a b l e as between b u s i n e s s e s and 
between b u s i n e s s e s and c o n s u m e r s , but i t f o s t e r s i n e f f i c i e n c i e s 
and r e s u l t s i n r e s o u r c e m i s a l l o c a t i o n . Those w i t h e x e m p t i o n a r e 
f r e e d from t h e d i s c i p l i n e s o f t h e m a r k e t . So i t can be s a i d t h a t 
e x e m p t i o n w o u l d amount t o p r e v e n t i n g t h e m a r k e t do i n g i t s j o b . 
B e c a u s e the m a r k e t mechanism i s f u n d a m e n t a l t o t h e f r e e 
e n t e r p r i s e s y s t e m i t i s n e c e s s a r y t h a t a l l b u s i n e s s c o n d u c t be 
s u b j e c t to t h e f r e e w o r k i n g o f market f o r c e s w h i c h t e n d s t o be 
m a i n t a i n e d by t h e c o m p e t i t i o n r u l e s o f t h e T r a d e P r a c t i c e s A c t . 

4.22 We e n d o r s e d the Swanson Committee v i e w t h a t t h e A c t s h o u l d 
be o f u n i v e r s a l a p p l i c a t i o n a t p a r a g r a p h 2.3 o f o u r R e p o r t on t h e 
O p e r a t i o n o f the T r a d e P r a c t i c e s A c t In R e l a t i o n To P r i m a r y 
P r o d u c t i o n i n A u s t r a l i a (May 1 9 7 9 ) . However, we f o u n d , as s t a t e d 
i n P a r t 3 o f o u r R e p o r t , t h a t t h e r e were f a c t o r s t h a t made 
p r i m a r y p r o d u c t i o n u n i q u e i n A u s t r a l i a and recommended t h a t t h e s e 
f a c t o r s w a r r a n t e d some s p e c i a l t r e a t m e n t f o r p r i m a r y p r o d u c t i o n 
u n d e r t h e T r a d e P r a c t i c e s A c t . (See p a r a g r a p h 8 o f t h e P r i m a r y 
P r o d u c t i o n R e p o r t ) . We do not c o n s i d e r t h a t t h e r e i s any 
j u s t i f i c a t i o n f o r c r e a t i n g a s i m i l a r g e n e r a l p r o v i s i o n t o b e n e f i t 
s m a l l b u s i n e s s as a w h o l e . 
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CHAPTER 5 

OVERSEAS EXPERIENCE 

I n t r o d u c t i o n 

5.1 We examined a p p r o a c h e s t a k e n t o w a r d s s m a l l bus i n e s s i n 
t h e U n i t e d S t a t e s , t h e U n i t e d Kingdom and Canada. The m a i n 
e m p h a s i s o f t h i s s t u d y was an e x a m i n a t i o n o f t h e o p e r a t i o n o f 
t h e r e s t r i c t i v e t r a d e p r a c t i c e s l a w s o f t h o s e c o u n t r i e s on s m a l l 
b u s i n e s s . 

5.2 A t the r i s k o f some s u p e r f i c i a l i t y , we s e t o u t h e r e o n l y 
a b r i e f g e n e r a l s t a t e m e n t o f t h e o p e r a t i o n o f t h e r e l e v a n t l a w s . 

SECTION 1 - UNITED STATES OF AMERICA 

I n t r o d u c t i o n 

5.3 U n i t e d S t a t e s a n t i t r u s t l a w has been c r e a t e d m a i n l y by 
j u d i c i a l i n t e r p r e t a t i o n and e x p a n s i o n o f a s m a l l number o f 
g e n e r a l l e g i s l a t i v e p r o v i s i o n s . The p r o v i s i o n s most r e l e v a n t 
to a s t u d y o f s m a l l b u s i n e s s a r e s e c t i o n s 1 and 2 o f t h e Sherman  
A c t 1890, s e c t i o n 2 o f t h e C l a y t o n A c t 1914, as amended by t h e 
R o b i n s o n - Patman A c t 1936, and s e c t i o n 5 o f t h e F e d e r a l T r a d e  
C o m m i s s i o n A c t 1914. 

5.4 The A m e r i c a n c o u r t s have d e v e l o p e d two c a t e g o r i e s o f 
a n t i t r u s t v i o l a t i o n : 

(a) p e r se v i o l a t i o n . T h i s i s c o n d u c t deemed so 
a n t i c o m p e t i t i v e t h a t p r o o f t h a t t h e c o n d u c t was engaged i n i s 
s u f f i c i e n t to e s t a b l i s h t h e o f f e n c e , w i t h o u t p r o o f o f any o t h e r 
e l e m e n t , i n c l u d i ng p r o o f o f an e f f e c t on c o m p e t i t i o n , be i n g 
n e c e s s a r y . No argument b a s e d on p u b l i c b e n e f i t r e s u l t i n g f rom 
t h e c o n d u c t w i l l be c o n s i d e r e d r e l e v a n t by t h e c o u r t s . 

(b) v i o l a t i o n s u b j e c t to the " r u l e o f r e a s o n " . T h i s i s 
c o n d u c t w h i c h c a u s e s undue l i m i t s on c o m p e t i t i v e c o n d i t i o n s . The 
p l a i n t i f f must e s t a b l i s h an undue a n t i c o m p e t i v e e f f e c t b e f o r e the 
c o u r t s w i l l h o l d a v i o l a t i o n has been c o m m i t t e d . O f f s e t t i n g 
p u b l i c b e n e f i t a s p e c t s o f t h e c o n d u c t w i l l be t a k e n i n t o 
a c c o u n t . 

A g r e e m e n t s w h i c h A f f e c t P r i c e s 

5.5 I n t h e U.S. a l l a r r a n g e m e n t s between c o m p e t i t o r s w h i c h 
a f f e c t p r i c e s , d i r e c t l y o r i n d i r e c t l y , a r e c o n s i d e r e d p e r se 
i l l e g a l . T h i s c a t e g o r y i n c l u d e s a l l c o n t r a c t s , a r r a n g e m e n t s o r 
u n d e r s t a n d i n g s b e t ween c o m p e t i t o r s t o f i x pr i c e s , t o wi t h h o l d 
s u p p l i e s from m a r k e t s o r to e xchange p r i c e i n f o r m a t i o n . 

5.6 In t h e s e r e s p e c t s , t h e U.S. l a w i s v e r y s i m i l a r t o t h e 
A u s t r a l i a n l a w as s e t o u t i n s e c t i o n s 45 and 45A o f t h e T r a d e 
P r a c t i c e s A c t . 
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5.7 U.S. a n t i t r u s t l a w does n o t , h owever, have a p r o v i s i o n 
1 i k e s u b s e c t i o n 45A(3) o f t h e T r a d e P r a c t i c e s A c t f o r t h e b e n e f i t 
o f s m a l l b u s i n e s s w h i c h r e n d e r s recommended p r i c e ag r e e m e n t s , t o 
w h i c h t h e r e a r e 50 p a r t i e s o r more, i l l e g a l o n l y i f t h e y 
s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n i n a m a r k e t and do n o t r e s u l t 
( o r would n o t be l i k e l y t o r e s u l t ) i n a b e n e f i t to t h e p u b l i c 
w h i c h o u t w e i g h s t h e d e t r i m e n t to t h e p u b l i c c o n s t i t u t e d by any 
l e s s e n i n g o f c o m p e t i t i o n t h a t r e s u l t s ( o r would be 1 i k e l y t o 
r e s u l t ) f rom t h e a g r e e m e n t . 

5.8 W h i l e the U.S. l a w w i t h r e s p e c t to the a c t i v i t i e s o f t r a d e 
a s s o c i a t i o n s i s n o t v e r y c l e a r , i t a p p e a r s a recommended pr i c e 
a g r e e m e n t o f t h i s t y p e would be per se i l l e g a l i n t h e U n i t e d 
S t a t e s . In t h i s r e s p e c t U.S. l a w o p e r a t e s more s t r i c t l y t h a n 
d o e s th e T r a d e P r a c t i c e s A c t and l e s s l e n i e n t l y to s m a l l 
b u s i n e s s , 

5.9 W i t h r e s p e c t to i n f o r m a t i o n a g r e e m e n t s ( c o n t r a c t s , 
a r r a n g e m e n t s o r u n d e r s t a n d i n g s between c o m p e t i t o r s t o e x c h a n g e 
i n f o r m a t i o n as t o the p r i c e s t h e y c h a r g e o r have c h a r g e d o r as 
to t h e i r c o s t s ) w h i c h a r e p o t e n t i a l l y c a p a b l e o f r e s t r i c t i n g 
c o m p e t i t i o n , t h e r e l e v a n t U.S. l a w i s v e r y c o m p l e x . I t a p p e a r s 
to u s , h o w e v e r , t h a t i n t h i s a r e a a l s o , t h e U.S. l a w i s more 
s t r i c t t h a n A u s t r a l i a n l a w . T h i s a p p e a r s a l s o to be the c a s e 
w i t h j o i n t b u y i n g and j o i n t a c q u i s i t i o n a r r a n g e m e n t s ( s u b 
s e c t i o n s 45A(2) and ( 4 ) ) . 

E x c l u s i v e D e a l i n g and C u s t o m e r and T e r r i t o r y R e s t r i c t i o n s 

5.10 E x c l u s i v e d e a l i n g i n t h e U n i t e d S t a t e s (and i n A u s t r a l i a ) 
may t a k e one o f a number of f o r m s . F i r s t , i t may c o m p r i s e an 
ag reement by w h i c h one s u p p l i e r s e l l s h i s p r o d u c t s on t h e 
c o n d i t i o n t h a t the c u s t o m e r r e f r a i n s f rom d e a l i n g i n t h e g o o d s 
or s e r v i c e s o f c o m p e t i n g s u p p l i e r s . S e c o n d l y , t h e a g r e e m e n t may 
c o m p r i s e a r e q u i r e m e n t c o n t r a c t w h e r e i n i s c o n t a i n e d a c o n d i t i o n 
t h a t t h e c u s t o m e r buys a l l h i s r e q u i r e m e n t s o f a p a r t i c u l a r 
p r o d u c t from a s p e c i f i e d p e r s o n . T h i r d l y , t h e ag reement may 
i n v o l v e a t y i n g a r r a n g e m e n t whereby one p a r t y a g r e e s t o s e l l 
one p r o d u c t , b u t o n l y on t h e cond i t i o n t h a t t h e b u y e r a l s o 
p u r c h a s e s a d i f f e r e n t ( o r t i e d ) p r o d u c t . F u r t h e r i t may be 
c o n s t i t u t e d by b u y e r s i m p o s i n g r e s t r i c t i o n s o f t h i s n a t u r e on 
t h e i r s u p p l i e r s . C l o s e l y a l l i e d w i t h s u c h e x c l u s i v e d e a l i n g 
a r r a n g e m e n t s a r e t e r r i t o r i a l and c u s t o m e r r e s t r i c t i o n s . 

5.11 E x c l u s i v e d e a l i n g a g r e e m e n t s i n t h e U.S. may be s u b j e c t 
t o s e c t i o n 3 o f t h e C l a y t o n A c t , s e c t i o n 1 o f the Sherman A c t and 
s e c t i o n 5 o f t h e F e d e r a l T r a d e C o m m i s s i o n A c t . 

5.12 I n r e s p e c t o f t h e f i r s t two c a t e g o r i e s m e n t i o n e d a b o v e , 
the e x c l u s i v e d e a l i n g c o n d u c t i s a s s e s s e d under t h e " r u l e o f 
r e a s o n " and w i l l be u n l a w f u l where t h e r e i s p r o o f t h a t t h e e f f e c t 
o f s u c h c o n d u c t i s e i t h e r to s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n i n 
a s u b s t a n t i a l s h a r e o f t h e m a r k e t f o r t h e p r o d u c t a f f e c t e d , o r to 
c r e a t e a m o n o p o l y . 

5.13 - T h i s i s b r o a d l y s i m i l a r to t h e A u s t r a l i a n a p p r o a c h t o t h i s 
c o n d u c t . However, under t h e T r a d e P r a c t i c e s A c t e x c l u s i v e 
d e a l i n g , w i t h the e x c e p t i o n o f c o n d u c t i n v o l v i n g t h e f o r c i n g o f 
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a n o t h e r 1 s p r o d u c t , i s o n l y p r o h i b i t e d i f i t s u b s t a n t i a l l y l e s s e n s 
c o m p e t i t i o n i n an A u s t r a l i a n m a r k e t . M o r e o v e r , e x c l u s i v e d e a l i n g 
c o n d u c t i s a u t h o r i z a b l e i f i t r e s u l t s o r i s l i k e l y t o r e s u l t i n 
a b e n e f i t to the p u b l i c o u t w e i g h i n g any d e t r i m e n t to the p u b l i c 
i t c a u s e s . 

5.14 T e r r i t o r i a l and c u s t o m e r r e s t r i c t i o n s a r e g e n e r a l l y a l l i e d 
w i t h e x c l u s i v e d e a l i n g a r r a n g e m e n t s . The u s u a l r a t i o n a l e f o r 
t h e i m p o s i t i o n o f s u c h r e s t r i c t i o n s i s t h e p r o t e c t i o n o f a 
d i s t r i b u t o r ' s i n v e s t m e n t i n t h e s u p p l i e r ' s p r o d u c t t h r o ugh 
l i m i t a t i o n s p l a c e d on i n t r a - b r a n d c o m p e t i t i o n . 

5.15 I n t h e U n i t e d S t a t e s , much argument has c e n t r e d a r o u n d 
w h e t h e r r e s t r i c t i o n s o f t h e s e t y p e s , imposed by s u p p l i e r s on 
d i s t r i b u t o r s , a r e p e r se i l l e g a l under t h e Sherman A c t . I t has 
been a r g u e d t h a t w h i l e the i m p o s i t i o n o f t e r r i t o r i a l and c u s t o m e r 
r e s t r i c t i o n s on d i s t r i b u t o r s may l i m i t i n t r a - b r a n d c o m p e t i t i o n , 
i t wi11 t e n d to enhance i n t e r - b r a n d c o m p e t i t i o n . However, th e 
d e b a t e now a p p e a r s to have been r e s o l v e d by a r e c e n t Supreme 
C o u r t d e c i s i o n w h i c h h e l d t h a t s u c h r e s t r i c t i o n s a r e n o t p e r se 
u n l a w f u l and s h o u l d be a s s e s s e d under t h e " r u l e o f r e a s o n " . 

5.16 T h i s r e c e n t d e v e l o p m e n t b r i n g s t h e U n i t e d S t a t e s a p p r o a c h 
b r o a d l y i n t o l i n e w i t h t h a t t a k e n by t h e T r a d e P r a c t i c e s A c t . 
Under t h e A c t , a t t e m p t s by a m a n u f a c t u r e r o r a W h o l e s a l e r t o 
r e s t r i c t t h e d e a l e r ' s s a l e s t e r r i t o r y o r c u s t o m e r s a r e i l l e g a l 
o n l y i f t h e y s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n i n a m a r k e t . 
F u r t h e r m o r e , s u c h r e s t r i c t i o n s may be a u t h o r i z e d i f t h e y a r e i n 
t h e p u b l i c i n t e r e s t . 

5.17 I t i s a l s o p o s s i b l e under th e T r a d e P r a c t i c e s A c t t o g a i n 
i n t e r i m p r o t e c t i o n f o r e x c l u s i v e d e a l i n g c o n d u c t , o t h e r t h a n 
c o n d u c t i n v o l v i n g t h e f o r c i n g o f a n o t h e r p e r s o n ' s g o o d s o r 
s e r v i c e s , by l o d g i n g a n o t i f i c a t i o n o f t h e c o n d u c t w i t h t h e T r a d e 
P r a c t i c e s C o m m i s s i o n . 

5.18 I n t h e U.S. t y i n g a r r a n g e m e n t s a r e c o n s i d e r e d p e r s e 
v i o l a t i o n s o f s e c t i o n 1 o f t h e Sherman A c t i f t h e p a r t y i m p o s i n g 
t h e c o n d i t i o n s has s u f f i c i e n t e c o n o m i c o r m a r k e t power t o 
a p p r e c i a b l y r e s t r a i n c o m p e t i t i o n i n t h e m a r k e t f o r t h e t i e d 
p r o d u c t and a n o t i n s u b s t a n t i a l amount o f commerce i s a f f e c t e d . 

5.19 I n t h e U.S., t h e r e has been c o n s i d e r a b l e c o n t r o v e r s y o v e r 
t n e P e r s e r u l i n g t h a t the C o u r t s have a p p l i e d to t y i n g 
a r r a n g e m e n t s . I t has been a r g u e d t h a t t h i s a p p l i c a t i o n o f t h e 
p e r s e r u l e has r e s u l t e d i n i n j u s t i c e s , p a r t i c u l a r l y where 
c o n s i d e r a t i o n s o f g o o d w i l l and e c o n o m i e s o f m e r c h a n d i s i n g a r e 
i n v o l v e d . T h e r e i s c o n s i d e r a b l e o p i n i o n t h a t t h e t y i n g 
a r r a n g e m e n t s need n o t n e c e s s a r i l y i n v o l v e t h e p r e d a t o r y 
m o n o p o l i s t i c m o t i v e s so r e a d i l y i m p l i e d by t h e C o u r t s . However, 
t h e g e n e r a l t r e n d has been t o s u s p e c t a f i r m ' s m o t i v e s i n t y i n g 
a r r a n g e m e n t s and i n f e r a l e s s e n i n g o f c o m p e t i t i o n . 

5.20 T h i s a p p r o a c h d i f f e r s t o t h e T r a d e P r a c t i c e s A c t , w h ere, 
i n r e s p e c t o f t y i n g a r r a n g e m e n t s , t h e A c t r e q u i r e s p r o o f o f a 
s u b s t a n t i a l l e s s e n i n g o f c o m p e t i t i o n and p u b l i c b e n e f i t a s p e c t s 
o f t h e c o n d u c t can be t a k e n i n t o a c c o u n t . 



40. 

5.21 I n g e n e r a l , i t seems t h a t t h e U.S. l a w on e x c l u s i v e 
d e a l i n g i s s t r i c t e r t h a n t h e c o m p a r a b l e A u s t r a l i a n l a w , 
e s p e c i a l l y t a k i n g i n t o a c c o u n t t h e ava i l a b i l l t y under t h e T r a d e  
P r a c t i c e s A c t o f t h e a u t h o r i z a t i o n and t h e n o t i f i c a t i o n 
p r o c e d u r e s . 

R e s a l e P r i c e M a i n t e n a n c e 

5.22 The p r a c t i c e o f r e s a l e p r i c e m a i n t e n a n c e i s p e r se i l l e g a l 
under t h e U n i t e d S t a t e s a n t i t r u s t l a w s , a l t h o u g h a m a n u f a c t u r e r 
may recommend a c e r t a i n r e t a i l p r i c e , p r o v i d e d he does n o t t a k e 
any p o s i t i v e a c t i o n t h r o u g h i n d u c e m e n t o r c o l l u s i o n t o e n f o r c e 
a d h e r e n c e to t h a t recommended pr i c e . 

5.23 . T h i s a p p r o a c h to r e s a l e p r i c e m a i n t e n a n c e v e r y c l o s e l y 
p a r a l l e l s t h e a p p r o a c h t a k e n by the A u s t r a l i a n l a w , as e x p r e s s e d 
i n s e c t i o n s 48, 96 and 97 o f t h e T r a d e P r a c t i c e s A c t . 

5.24 One d i f f e r e n c e i s t h a t under t h e A m e r i c a n l a w maximum 
r e s a l e p r i c e m a i n t e n a n c e i s a l s o a b s o l u t e l y p r o h i b i t e d w h i l e 
i t i s p e r m i t t e d i n A u s t r a l i a by p a r a g r a p h 4 5 ( 5 ) ( c ) o f t h e T r a d e  
P r a c t i c e s A c t . 

5.25 U n t i l 1975, t h e F e d e r a l a n t i t r u s t l e g l i s l a t i o n exempted 
from t h e r u l e s s e t o u t above c o n t r a c t s p r e s c r i b i n g minimum r e s a l e 
p r i c e s f o r t r a d e m a r k e d o r b r a n d e d a r t i c l e s i n " f r e e and open 
c o m p e t i t i o n " w i t h c o m m o d i t i e s o f t h e same g e n e r a l c l a s s , p r o v i d e d 
s u c h c o n t r a c t s were l a w f u l under a S t a t e " F a i r T r a d e " l a w . 

5.26 The e x e m p t i o n was g r a n t e d by two A c t s - t h e M i l l e r - 
T y d i n g s A c t , p a s s e d by C o n g r e s s i n 1937 i n r e s p o n s e t o s t r o n g 
l o b b y i n g by r e t a i l e r g r o u p s , and w h i c h a v o i d e d P r e s i d e n t i a l v e t o 
o n l y b e c a u s e i t was t a c k e d on to an a p p r o p r i a t i o n s b i l l , and t h e 
M c G u i r e A c t o f 1951 w h i c h c l a r i f i e d t h e M i l l e r - T y d i n g s 
ex em pt i o n f o 1 1 o wi ng a r e s t r i c t i v e i n t e r p r e t a t i o n g i v e n t o i t by 
t h e U.S. Supreme C o u r t . 

5.27 S t a t e F a i r T r a d e l a w s were o f two f o r m s . E i t h e r t h e y 
m e r e l y a l l o w e d t h e e n f o r c e m e n t o f r e s a l e p r i c e ma i n t e n a n c e 
c o n t r a c t s a g a i n s t t h o s e who had s i g n e d them o r t h e y a l l o w e d t h e 
e n f o r c e m e n t o f r e s a l e p r i c e m a i n t e n a n c e a g a i n s t a l l r e s e l l e r s 
i n t h e r e l e v a n t S t a t e , p r o v i d e d t h a t a t l e a s t one r e s e l l e r i n 
t h a t S t a t e had s i g n e d a r e s a l e p r i c e m a i n t e n a n c e c o n t r a c t w i t h 
t h e m a n u f a c t u r e r . 

5.28 A f t e r a l o n g p e r i o d , marked by t h e i n c r e a s i n g breakdown o f 
r e s a l e p r i c e m a i n t e n a n c e due t o c o m p e t i t i o n from r e s e l l e r s 
l o c a t e d i n S t a t e s w i t h o u t F a i r T r a d e l a w s , by t h e s t r i k i n g down 
by t h e c o u r t s o f F a i r T r a d e s t a t u t e s a s u n c o n s t i t u t i o n a l and by 
i n c r e a s i n g o p p o s i t i o n t o r e s a l e p r i c e m a i n t e n a n c e as a n t i 
c o m p e t i t i v e and i n f l a t i o n a r y , t h e C o n g r e s s r e p e a l e d t h e M i l l e r -
T y d i n g s and M c G u i r e A c t s i n 1975 by t h e Consumer Goods P r i c i n g  
A c t . The l o n g t i t l e o f w h i c h was "an A c t t o amend t h e Sherman 
A n t i t r u s t A c t to p r o v i d e l o w e r p r i c e s f o r c o n s u m e r s " . 
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P r i c e D i s c r i m i n a t i o n 

5.29 The l a w p r i m a r i l y r e g u l a t i n g p r i c e d i s c r i m i n a t i o n i n t h e 
U n i t e d S t a t e s i s s e c t i o n 2 o f t h e C l a y t o n A c t 1914 as amended by 
t h e R o b i n s o n Patman A c t 1936. T h i s amendment, w h i c h s o u g h t to 
s t r e n g t h e n t h e o r i g i n a l A c t , was p a s s e d d u r i n g t h e D e p r e s s i o n and 
was aimed p r i m a r i l y a t p r o t e c t i n g s m a l l r e t a i l e r s from the 
c o m p e t i t i o n o f t h e g r o w i n g l a r g e g r o c e r y c h a i n s . 

5.30 The i n t e r p r e t a t i o n o f t h e R o b i n s o n Patman A c t i s 
b e d e v i l l e d w i t h d i f f i c u l t i e s and i t i s i m p o s s i b l e t o g i v e a 
c o n c i s e summary o f t h e e f f e c t o f t h e l e g i s l a t i o n w h i c h 
a c c u r a t e l y c o n v e y s t h e e f f e c t o f i t s o p e r a t i o n . These 
d i f f i c u l t i e s a r e d e a l t w i t h i n C h a p t e r 10. 

5.31 I t i s s u f f i c i e n t h e r e t o s e t o u t t h e m a i n e l e m e n t s o f t h e 
R o b i n s o n Patman A c t . W h i l e the f i r s t l i m b o f t h a t A c t p r o h i b i t s 
p r i c e d i s c r i m i n a t i o n "where t h e e f f e c t o f s u c h d i s c r i m i n a t i o n may 
be s u b s t a n t i a l 1 y t o l e s s e n c o m p e t i t i o n o r t e n d to c r e a t e a 
monopoly i n any 1 i n e o f commerce" w h i c h i s a p r o v i s i o n n o t 
d i s s i m i l a r t o s e c t i o n 49 t h e s e c o n d l i m b g o e s much f u r t h e r and 
p r o t e c t s c o m p e t i t o r s r a t h e r t h a n c o m p e t i t i o n i t s e l f . 

5.32 Under the s e c o n d l i m b o f t h e R o b i n s o n Patman A c t , 
d i s c r i m i n a t i o n i n p r i c e o f goods o f l i k e g r a d e and q u a l i t y i s 
p r o h i b i t e d where i t s e f f e c t may be s u b s t a n t i a l l y t o i n j u r e , 
d e s t r o y o r p r e v e n t c o m p e t i t i o n wi t h any p e r son who g r a n t s t h e 
d i s c r i m i n a t i o n o r k n o w i n g l y r e c e i v e s t h e b e n e f i t o f t h e 
d i s c r i m i n a t i o n o r i s a c u s t o m e r o f e i t h e r t h e p e r s o n g r a n t i n g 
t h e d i s c r i m i n a t i o n o r o f t h e p e r s o n k n o w i n g l y r e c e i v i n g t h e 
b e n e f i t o f t h e d i s c r i m i n a t i o n . T h i s has been i n t e r p r e t e d by t h e 
Un i t e d S t a t e s c o u r t s i n s u c h a way as to mean t h a t a pr i c e 
d i s c r i m i n a t i o n t h a t p u t s a s m a l l b u y e r a t a c o m p e t i t i v e 
d i s a d v a n t a g e v i s a v i s a l a r g e b u y e r w i l l i n a l l p r o b a b i l i t y 
c o n t r a v e n e t h e l a w , i n t h e a b s e n c e o f a d e f e n c e . Under t h e 
R o b i n s o n Patman A c t e f f e c t s o f p r i c e d i s c r i m i n a t i o n i n t h i r d l i n e 
m a r k e t s ( t h a t i n w h i c h b u y e r s from b u y e r s from d i s c r i m i n a t o r s 
s e l l ) and even s u b s e q u e n t m a r k e t s w i l l be t a k e n i n t o a c c o u n t , 
w h i l e , under s e c t i o n 4 9 , o n l y e f f e c t s i n t h e m a r k e t s i n w h i c h t h e 
d i s c r i m i n a t o r o r b u y e r s f r o m him s e l l w i l l be t a k e n i n t o 
a c c o u n t . 

5.33 M o r e o v e r s e c t i o n 49 o f the T r a d e P r a c t i c e s A c t f o r b i d s 
o n l y p r i c e d i s c r i m i n a t i o n o f s u c h m a g n i t u d e o r o f s u c h a 
r e c u r r i n g o r s y s t e m a t i c c h a r a c t e r t h a t i t h a s , o r i s l i k e l y t o 
h a v e , t h e e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n a 
m a r k e t i n w h i c h t h e d i s c r i m i n a t o r s u p p l i e s o r t h e b u y e r s s u p p l y 
g o o d s . p 

5.34 Amongst t h e d e f e n c e s p e r m i t t e d by t h e R o b i n s o n Patman A c t 
a r e two w h i c h r e s e m b l e t h o s e under s e c t i o n 49 - t h a t t h e 
d i s c r i m i n a t i o n i s made i n good f a i t h t o meet c o m p e t i t i o n o r t h a t 
i t makes o n l y due a l l o w a n c e f o r d i f f e r e n c e s i n c e r t a i n c o s t s 
r e s u l t i n g f rom t h e d i f f e r i n g methods o r q u a n t i t i e s i n w h i c h t h e 
goods a r e s o l d o r d e l i v e r e d t o t h e two b u y e r s . 
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5.35 In t h e U n i t e d S t a t e s t h e " c o s t j u s t i f i c a t i o n " d e f e n c e w i l l 
g e n e r a l l y n o t s u c c e e d i n the a b s e n c e o f a c t u a l c o s t r e l a t e d 
a l l o w a n c e s . Whereas a l l o w a n c e s f o r l i k e l y c o s t s w o u l d p r o b a b l y be 
s u f f i c i e n t i n A u s t r a l i a t o g r o u n d a d e f e n c e . T h i s i s d i s c u s s e d a t 
l e n g t h i n C h a p t e r 10. 

S m a l l B u s i n e s s E x e m p t i o n 

5.36 We d e a l h e r e w i t h the o n l y e x e m p t i o n s from the a n t i t r u s t 
l a w s e n j o y e d by s m a l l b u s i n e s s i n t h e U n i t e d S t a t e s . 

5.37 The S m a l l B u s i n e s s A c t 1958 g r a n t s an e x e m p t i o n from t h e 
a n t i t r u s t l a w s t o s m a l l b u s i n e s s e s c o o p e r a t i n g t o f o rm a j o i n t 
c o r p o r a t i o n t o o b t a i n f o r the use o f s m a l l b u s i n e s s c o n c e r n s raw 
m a t e r i a l s , e q u i p m e n t , i n v e n t o r i e s , s u p p l i e s o r t h e b e n e f i t s o f 
r e s e a r c h and d e v e l o p m e n t . The e x e m p t i o n a p p l i e s o n l y where 
the r e l e v a n t c o n d u c t i s a p p r o v e d by t h e S m a l l B u s i n e s s 
A d m i n i s t r a t o r , a f t e r c o n s u l t a t i o n w i t h t h e A t t o r n e y - G e n e r a l and 
the C h a i r m a n o f t h e F e d e r a l T r a d e C o m m i s s i o n , and w i t h t h e p r i o r 
w r i t t e n a p p r o v a l o f t h e A t t o r n e y - G e n e r a l . 

5.38 I n a d d i t i o n , i t i s p o s s i b l e f o r t h e P r e s i d e n t t o g r a n t 
a p p r o v a l t o v o l u n t a r y a g r e e m e n t s and programs by s m a l l b u s i n e s s 
c o n c e r n s i n p u r s u a n c e o f t h e S m a l l B u s i n e s s A c t , p r o v i d e d t h e 
P r e s i d e n t f i n d s s u c h a g r e e m e n t s t o be i n the p u b l i c i n t e r e s t as 
c o n t r i b u t i n g t o t h e n a t i o n a l d e f e n c e . Such a g r e e m e n t s a r e exempt 
from t h e a n t i t r u s t l a w s . 

5.39 N e i t h e r o f t h e s e e x e m p t i o n s a p p e a r s t o be o f g r e a t 
p r a c t i c a l s i g n i f i c a n c e and t h e y have a t t r a c t e d 1 i t t i e comment 
i n t h e U n i t e d S t a t e s . S m a l l b u s i n e s s does n o t have a g e n e r a l 
e x e m p t i o n from U n i t e d S t a t e s c o m p e t i t i o n l a w . M o r e o v e r , t h e 
U n i t e d S t a t e s l a w does n o t go as f a r as A u s t r a l i a n l a w t o t a i l o r 
s p e c i a l p r o v i s i o n s f o r t h e b e n e f i t o f s m a l l b u s i n e s s . (See 
p a r a g r a p h s 5.5 t o 5.9 f o r e x a m p l e ) . 

SECTION 2 - THE UNITED KINGDOM 

I n t r o d u c t i o n 

5.40 B r i t i s h t r a d e p r a c t i c e s l a w i s p r i m a r i l y t o be f o u n d i n 
t h e R e s t r i c t i v e T r a d e P r a c t i c e s A c t 1976 ( U . K . ) , w h i c h 
c o n s o l i d a t e s and e x t e n d s e a r 1 i e r Br i t i sh l e g i s l a t i o n i n t h i s 
a r e a . However i n J u l y o f t h i s y e a r t h e r e c e n t l y e l e c t e d C o n s e r v 
a t i v e Government i n t r o d u c e d i n t o P a r l i a m e n t a b i l l r e f e r r e d t o as 
t h e C o m p e t i t i o n B i l l d e s i g n e d t o f u r t h e r s t r e n g t h e n t h e U n i t e d 
Kingdom c o m p e t i t i o n l e g i s l a t i o n . 

5.41 Under t h e R e s t r i c t i v e . T r a d e P r a c t i c e s A c t , a l l r e s t r i c t i v e 
a g r e e m e n t s a r e r e q u i r e d t o be r e g i s t e r e d w i t h t h e D i r e c t o r 
G e n e r a l o f F a i r T r a d i n g , who must t a k e p r o c e e d i n g s b e f o r e t h e 
R e s t r i c t i v e P r a c t i c e s C o u r t i n r e s p e c t o f any r e g i s t e r e d 
a g r e e m e n t , u n l e s s t h e r e s t r i c t i o n s c o n t a i n e d i n i t a r e n o t o f 
s u c h s i g n i f i c a n c e a s t o r e q u i r e i n v e s t i g a t i o n by t h e C o u r t . 
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5.42 The R e s t r i c t i v e P r a c t i c e s C o u r t has j u r i s d i c t i o n t o 
d e c l a r e r e s t r i c t i v e p r o v i s i o n s c o n t r a r y t o the p u b l i c i n t e r e s t 
and must do so u n l e s s t h e p a r t i e s t o t h e agreement s a t i s f y t h e 
C o u r t t h a t the r e s t r i c t i o n p a s s e s t h r o u g h one o f t h e " g a t e w a y s ' 
s e t o u t i n t h e s t a t u t e and i s n o t u n r e a s o n a b l e h a v i n g r e g a r d t o 
t h e b a l a n c e between th e c i r c u m s t a n c e s s e t o u t i n one o f t h e 
" g a t e w a y s " and any d e t r i m e n t t o t h e p u b l i c or t o p e r s o n s n o t 
p a r t y t o the a g r e e m e n t . 

5.43 Where the C o u r t f i n d s a r e s t r i c t i o n c o n t r a r y t o t h e p u b l i c 
i n t e r e s t , t h e agreement i s v o i d i n r e s p e c t o f t h a t r e s t r i c t i o n 
and t h e C o u r t may p r o h i b i t t h e p a r t i e s from c o n t i n u i n g i t and 
ma k i n g any new ag reement t o 1 i ke e f f e c t . A l t h o ugh i t m i g h t be 
e x p e c t e d t h i s l e g i s l a t i o n w ould be r e l a t i v e l y i n e f f e c t i v e b e c a u s e 
r e s t r i c t i v e a g r e e m e n t s have f u l l f o r c e u n t i l t h e D i r e c t o r G e n e r a l 
b r i n g s them b e f o r e the C o u r t and o b t a i n s a d e c l a r a t i o n t h a t t h e y 
a r e a g a i n s t t h e p u b l i c i n t e r e s t and b e c a u s e some o f t h e 
" g a t e w a y s " a r e q u i t e w i d e l y e x p r e s s e d , t h e A c t has p r o v e d q u i t e 
a s t r o n g weapon a g a i n s t t h e p r a c t i c e s i t p r o h i b i t s . The f i r s t 
r e a s o n f o r t h i s i s t h a t as l o n g ago as 1959 t h e B r i t i s h C o u r t s 
r e a d a g e n e r a l p r e s u m p t i o n i n f a v o u r o f c o m p e t i t i o n i n t o t h e A c t ; 
u n l e s s t h e p a r t i e s c a n show t h e a g r e e m e n t p a s s e s t h r o u g h one o f 
t h e " g a t e w a y s " and a l s o p a s s e s t h e b a l a n c i n g t e s t , t h e C o u r t w i l l 
h o l d t h e r e s t r i c t i o n c o n t r a r y to t h e p u b l i c i n t e r e s t . The s econd 
r e a s o n f o r t h e e f f e c t i v e n e s s o f t h e l e g i s l a t i o n i s t h a t so few 
ag r e e m e n t s have managed to run t h i s d o u b l e g a u n t l e t t h a t many 
b u s i n e s s m e n d e c i d e d v o l u n t a r y c o m p l i a n c e was e a s i e r and abandoned 
a t t e m p t s to e n t e r a g r e e m e n t s . 

P r o v i s i o n s R e l e v a n t t o S m a l l B u s i n e s s 

5.44 Two o f t h e " g a t e w a y s " f o r r e s t r i c t i v e ag r e e m e n t s a r e 
d e s i g n e d t o a l l o w t h e use o f c o u n t e r v a i l i n g power, a n d , t o t h a t 
e x t e n t , a r e a p p r o p r i a t e to a c o n s i d e r a t i o n o f how t h e A c t a f f e c t s 
s m a l l b u s i n e s s . 

The f i r s t i s c o n t a i n e d i n p a r a g r a p h 10(1) ( c ) : 

" t h a t t h e r e s t r i c t i o n o f i n f o r m a t i o n p r o v i s i o n i s 
r e a s o n a b l y n e c e s s a r y t o c o u n t e r a c t m e a s u r e s t a k e n by any 
one p e r s o n n o t p a r t y t o t h e ag reement wi t h a v i e w t o 
p r e v e n t i n g or r e s t r i c t i n g c o m p e t i t i o n i n o r i n r e l a t i o n t o 
t h e t r a d e o r b u s i n e s s i n w h i c h t h e p e r s o n s p a r t y t h e r e t o 
a r e engaged ." 

5.45 The scope o f t h i s p r o v i s i o n has n o t y e t been c o n s i d e r e d 
by t h e B r i t i s h C o u r t s . C o m m e n t a t o r s , however have s a i d t h a t t h e 
l e g i s l a t i o n w o u l d be e x t r e m e l y d i f f i c u l t t o use i n p r a c t i c e . 

5.46 The s e c o n d " c o u n t e r v a i l i n g " d e f e n c e i s c o n t a i n e d i n 
p a r a g r a p h 10 (1) ( d ) : 

" t h a t t h e r e s t r i c t i o n o f i n f o r m a t i o n p r o v i s i o n i s 
r e a s o n a b l y n e c e s s a r y t o e n a b l e t h e p e r s o n p a r t y t o t h e 
a g r e e m e n t to n e g o t i a t e f a i r t erms f o r t h e s u p p l y o f g o o d s , 
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t o , o r the a c q u i s i t i o n o f g oods f r o m , any one p e r s o n n o t 
p a r t y t h e r e t o who c o n t r o l s a p r e p o n d e r a n t p a r t o f t h e 
t r a d e o r b u s i n e s s o f a c q u i r i n g o r s u p p l y i n g s u c h g o o d s , 
o r f o r t h e s u p p l y o f goods t o any p e r s o n n o t p a r t y t o t h e 
ag reement and n o t c a r r y i n g on s u c h a t r a d e o r b u s i n e s s 
who, e i t h e r a l o n e o r i n c o m b i n a t i o n w i t h any o t h e r s u c h 
p e r s o n , c o n t r o l s a p r e p o n d e r a n t p a r t o f t h e m a r k e t f o r 
s u c h g o o d s " . 

5.47 T h i s d e f e n c e i s aimed a t a l l o w i n g f i r m s t o combine to 
c o u n t e r a c t t h e m a r k e t power o f a p r e p o n d e r a n t b u y e r o r s e l l e r . 
I t has been a r g u e d i n a number o f c a s e s , i n one o f w h i c h i t 
s u c c e e d e d . I t s i n t e r p r e t a t i o n and a p p l i c a t i o n a r e s t i l l s u b j e c t 
t o c o n s i d e r a b l e l e g a l u n c e r t a i n t y i n t h e U n i t e d Kingdom and we 
f o und i t i m p o s s i b l e t o a s s e s s i t s u s e f u l n e s s i n a s s i s t i n g s m a l l 
b u s i n e s s t o i n c r e a s e t h e i r b a r g a i n i n g power. 

P r i c e F i x i n g and R e l a t e d A g r e e m e n t s 

5.48 A l 1 ho r i z o n t a l ag r e e m e n t s under w h i c h more t h a n one par t y 
a c c e p t s a r e s t r i c t i o n ( t h a t i s , some 1 i m i t a t i o n on h i s f r e e d o m 
t o make h i s own dec i s i o n s c o n c e r n i n g t h e pr i c e s to be quo t e d , 
c h a r g e d o r p a i d f o r g o o d s , t h e p r o c e s s i n g o f g o o d s , o r t h e s u p p l y 
o f s e r v i c e s ) a r e s u b j e c t to the A c t . 

5.49 T h i s c o v e r s a l l f o r m a l and i n f o r m a l a g r e e m e n t s and t h e 
r e c o m m e n d a t i o n s o f t r a d e and s e r v i c e s s u p p l y a s s o c i a t i o n s . 
A l t h o u g h some c a t e g o r i e s o f r e s t r i c t i v e a greement a r e exempt from 
t h e A c t , o r c a n be exempted by O r d e r , none o f t h e s e e x e m p t i o n s 
a p p e a r s r e l e v a n t t o t h e o p e r a t i o n o f t h e A c t w i t h r e s p e c t t o 
s m a l l b u s i n e s s . 

5.50 The UK l e g l i s l a t i o n i s more s t r i c t i n t h i s r e s p e c t t h a n 
t h e A u s t r a l i a n as i t c o n t a i n s no e x e m p t i o n e q u i v a l e n t t o 
s u b s e c t i o n 4 5 A ( 3 ) (recommended p r i c e a g r e e m e n t s to w h i c h t h e r e 
a r e a t l e a s t 50 p a r t i e s ) . 

E x c l u s i v e D e a l i n g 

5.51 The UK a p p r o a c h t o e x c l u s i v e d e a l i n g c o n d u c t i s v e r y 
d i f f e r e n t f rom t h e A u s t r a l i a n . 

5.52 The R e s t r i c t i v e T r a d e P r a c t i c e s A c t (UK) does n o t a p p l y 
t o an a g r e e m e n t f o r t h e s u p p l y o f g oods o r s e r v i c e s between two 
p a r t i e s o n l y , n e i t h e r o f whom i s a t r a d e a s s o c i a t i o n o r a 
s e r v i c e s s u p p l y a s s o c i a t i o n , and under w h i c h no r e s t r i c t i o n s a r e 
a c c e p t e d o r made o t h e r t h a n r e s t r i c t i o n s by t h e s u p p l i e r i n 
r e s p e c t o f t h e s u p p l y o f g oods o r s e r v i c e s o f t h e same 
d e s c r i p t i o n o r by t h e a c q u i r e r i n r e s p e c t o f t h e s a l e o f g oods 
o f the same d e s c r i p t i o n o r t h e o b t a i n i n g o f s e r v i c e s from o t h e r 
p e r s o n s . 

5.53 E f f e c t i v e l y t h i s means t h a t " c l a s s i c " e x c l u s i v e d e a l i n g 
a g r e e m e n t s under w h i c h t h e b u y e r a g r e e s n o t t o buy g oods from 
a c o m p e t i t o r o f t h e s e l l e r o r t h e s e l l e r a g r e e s n o t t o s e l l g o ods 
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to a c o m p e t i t o r o f t h e b u y e r , as w e l l as r e q u i r e m e n t s c o n t r a c t s , 
f a l l o u t s i d e the scope o f t h e UK t r a d e p r a c t i c e s l e g i s l a t i o n . 
S i n c e t h e A c t a p p l i e s o n l y to t w o - p a r t y a g r e e m e n t s i n any e v e n t 
and n o t t o c l a s s e s o f ag r e e m e n t s made by a p a r t i c u l a r p e r s o n , 
even th e a g g r e g a t e d e f f e c t o f a p a r t i c u l a r p a r t y 1 s e x c l u s i v e 
d e a l i n g p r a c t i c e s on c o m p e t i t i o n i s o u t s i d e the scope o f t h e 
UK R e s t r i c t i v e P r a c t i c e s A c t . 

5.54 One q u a l i f i c a t i o n t o t h i s g e n e r a l i m m u n i t y o f e x c l u s i v e 
d e a l i n g c o n d u c t from UK r e s t r i c t ! v e p r a c t i c e s l a w s h o u l d be 
m e n t i o n e d . I t i s p o s s i b l e f o r t h e e x c l u s i v e d e a l i n g a r r a n g e m e n t s 
o f a m o n o p o l i s t , as d e f i n e d i n t h e F a i r T r a d i n g A c t 1973 (U.K.) 
t o be i n v e s t i g a t e d by t h e M o n o p o l i e s and M e r g e r s C o m m i s s i o n , 
f o l l o w i n g a r e f e r e n c e g i v e n to the C o m m i s s i o n by e i t h e r t h e 
D i r e c t o r G e n e r a l o f F a i r T r a d i n g or t h e S e c r e t a r y o f S t a t e . Use 
has been made o f t h i s p r o v i s i o n and some m o d i f i c a t i o n o f 
e x c l u s i v e d e a l i n g a r r a n g e m e n t s i n some o f t h e more h i g h l y 
c o n c e n t r a t e d s e c t o r s o f t h e UK economy has r e s u l t e d . 

5.55 On t h e w h o l e , h o w e v e r , we f o und t h a t r e s t r i c t i v e t r a d e 
p r a c t i c e s l a w i n t h e UK i s c o n s i d e r a b l y l e s s f a v o u r a b l e t o s m a l l 
b u s i n e s s t h a n i s t h e A u s t r a l i a n T r a d e P r a c t i c e s A c t i n an a r e a o f 
g r e a t p r a c t i c a l s i g n i f i c a n c e to s m a l l f i r m s - t h a t o f e x c l u s i v e 
d e a l i n g c o n d u c t . 

5.56 O u t l a w i n g e x c l u s i v e d e a l i n g p r a c t i c e s , i n t h e m a j o r i t y o f 
c a s e s , i s o f b e n e f i t to s m a l l b u s i n e s s and s e r v e s t o b o l s t e r t h e 
m a r k e t p o s i t i o n o f s m a l l b u s i n e s s . L a r g e r b u s i n e s s e s a r e 
p r e v e n t e d from a n t i - c o m p e t i t i v e l y r e q u i r i n g s m a l l b u s i n e s s e s t o 
a c c e p t t y i n g o r r e q u i r e m e n t s c o n t r a c t s as a c o n d i t i o n o f b e i n g 
s u p p l i e d o r a l l o w e d to s u p p l y . I n t h i s r e s p e c t A u s t r a l i a n l a w 
f a v o u r s s m a l l b u s i n e s s more, and i m p r o v e s i t s m a r k e t p o s i t i o n 
more, t h a n U.K. l a w . 

The C o m p e t i t i o n B i l l 

5.57 A t t h e t i m e o f w r i t i n g the B i l l has been i n t r o d u c e d i n t o 
t h e House o f Commons b u t has n o t been p a s s e d . The B i l l , i f 
e n a c t e d , w o u l d a p p l y t o a n t i - c o m p e t i t i v e p r a c t i c e s w h i c h a r e 
d e f i n e d as " ... a c o u r s e o f c o n d u c t w h i c h ... has o r i s i n t e n d e d 
t o have or i s l i k e l y t o have the e f f e c t o f r e s t r i c t i n g , 
d i s t o r t i n g o r p r e v e n t i n g c o m p e t i t i o n i n c o n n e c t i o n w i t h t h e 
p r o d u c t i o n , s u p p l y o r a c q u i s i t i o n o f g o o d s ..." ( S u b - c l a u s e 2(1) 
o f t h e B i l l ) . 

5.58 I t would appear t h a t w h i l e t h i s B i l l i s p r i m a r i l y d i r e c t e d 
t o w a r d s e x c l u s i v e d e a l i n g a r r a n g e m e n t s , p r a c t i c e s i n v o l v i n g pr i c e 
d i s c r i m i n a t i o n and m o n o p o l i s a t i o n w h i c h meet the c o m p e t i t i o n t e s t 
i n c l a u s e 2 may a l s o be s u b j e c t t o t h e B i l l . A g r e e m e n t s 
r e g i s t e r e d or s u b j e c t to r e g i s t r a t i o n under the R e s t r i c t i v e T r a d e  
P r a c t i c e s A c t 1976 would be e x c l u d e d f o r t h e o p e r a t i o n o f t h e 
p r o p o s e d A c t ( S u b - c l a u s e 2(2) o f t h e B i l l ) . 

5.59 The B i l l c o n t a i n s a p r o c e d u r e f o r a p r e l i m i n a r y i n v e s t i g 
a t i o n by .the D i r e c t o r G e n e r a l o f F a i r T r a d i n g t o e s t a b l i s h 
w h ether t h e r e i s a p r i m a f a c i e c a s e . I f s u c h a c a s e i s 
e s t a b l i s h e d i t i s t o be r e f e r r e d to t h e M o n o p o l i e s and M e r g e r s 
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C o m m i s s i o n f o r f u r t h e r i n v e s t i g a t i o n t o d e t e r m i n e w h e t h e r t h e 
p r a c t i c e i s a g a i n s t t h e p u b l i c i n t e r e s t . I f the C o m m i s s i o n 
d e t e r m i n e s t h a t a p r a c t i c e i s a g a i n s t t h e p u b l i c i n t e r e s t t h e 
S e c r e t a r y o f S t a t e may a sk the D i r e c t o r G e n e r a l to seek an 
u n d e r t a k i n g o r make an o r d e r a g a i n s t t h e p r a c t i c e . 

R e s a l e p r i c e M a i n t e n a n c e 

5.60 UK r e s a l e pr i c e m a i n t e n a n c e l a w i s c o n t a i n e d i n the R e s a l e  
P r i c e s A c t 1976 (UK) w h i c h c o n s o l i d a t e d e a r l i e r l e g i s l a t i o n . I n 
t e r m s , i t i s a l m o s t i d e n t i c a l to the A u s t r a l i a n l a w e x c e p t t h a t 
p r o v i s i o n i s made f o r t h e e x e m p t i o n o f p a r t i c u l a r c l a s s e s o f 
g o o d s from t h e g e n e r a l p r o h i b i t i o n on r e s a l e p r i c e m a i n t e n a n c e . 

5.61 The R e s t r i c t i v e P r a c t i c e s C o u r t may make an o r d e r 
d i r e c t i n g the e x e m p t i o n o f a c l a s s o f goods from t h e R e s a l e  
P r i c e s A c t i f i t i s s a t i s f i e d t h a t t h e p a r t i c u l a r c l a s s o f g o o d s 
p a s s e s t h r o ugh one o f f i v e " g a t e w a y s " and t h a t t h e d e t r i m e n t t o 
t h e p u b l i c as s e t o u t i n t h e gateway i f t h e r e were no s y s t e m o f 
r e s a l e p r i c e m a i n t e n a n c e i n r e s p e c t o f t h e goods o u t w e i g h s t h e 
d e t r i m e n t t o t h e p u b l i c r e s u l t i n g from t h e i m p o s i t i o n o f r e s a l e 
p r i c e m a i n t e n a n c e i n r e s p e c t o f t h e g o o d s . 

5.62 The " g a t e w a y s " a r e t h a t , i n t h e a b s e n c e o f r e s a l e p r i c e 
m a i n t e n a n c e f o r the g o o d s : 

a) t h e q u a l i t y o f t h e goods a v a i l a b l e f o r s a l e , o r t h e 
v a r i e t i e s o f t h e goods so a v a i l a b l e , would be 
s u b s t a n t i a l l y r e d u c e d to the d e t r i m e n t o f t h e p u b l i c as 
consumers or u s e r s o f t h e g o o d s ; 

b) t h e number o f e s t a b l i s h m e n t s i n w h i c h t h e g o o d s a r e s o l d 
by r e t a i l w o u l d be s u b s t a n t i a l l y r e d u c e d t o t h e d e t r i m e n t 
o f t h e p u b l i c as consumers o r u s e r s ; 

c) t h e p r i c e s a t w h i c h t h e goods a r e s o l d by r e t a i l w o u l d 
i n g e n e r a l and i n t h e l o n g run be i n c r e a s e d t o the 
d e t r i m e n t o f t h e p u b l i c as s u c h consumers o r u s e r s ; 

d) t h e goods would be s o l d by r e t a i l under c o n d i t i o n s l i k e l y 
t o c a u s e d a n g e r t o h e a l t h i n c o n s e q u e n c e o f t h e i r m i s u s e 
by t h e p u b l i c as consumers o r u s e r s ; o r 

e) any n e c e s s a r y s e r v i c e s a c t u a l l y p r o v i d e d i n c o n n e c t i o n 
w i t h o r a f t e r the s a l e o f t h e goods by r e t a i l would c e a s e 
t o be so p r o v i d e d o r would be s u b s t a n t i a l l y r e d u c e d t o 
t h e d e t r i m e n t o f t h e p u b l i c as consumers o r u s e r s . 

T 

5.63 Two c l a s s e s o f goods have been exempted f r o m t h e A c t -
books and p r e s c r i p t i o n m e d i c i n e s . 

5.64 I n o u r v i e w t h e s e p r o v i s i o n s w o u l d n o t a p p e a r t o g r e a t l y 
i m p r o v e the m a r k e t p o s i t i o n o f s m a l l b u s i n e s s i n t h e UK. F u r t h e r 
comments on r e s a l e p r i c e m a i n t e n a n c e a p p e a r i n C h a p t e r 8. 
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5.65 T h e r e i s no g e n e r a l p r o h i b i t i o n on p r i c e d i s c r i m i n a t i o n 
o r o t h e r d i s c r i m i n a t i o n i n terms o f t r a d e by an i n d i v i d u a l 
e n t e r p r i s e under UK l a w . 

5.66 T h i s g e n e r a l f reedom t o d i s c r i m i n a t e i n p r i c e i s tempered 
by two f a c t o r s - h o r i z o n t a l a g r e e m e n t s by w h i c h f i r m s a g r e e t o 
p r o v i d e g oods o r s e r v i c e s on d i s c i m i n a t o r y t e r m s a r e f u l l y 
s u b j e c t t o t h e R e s t r i c t i v e P r a c t i c e s A c t 1976 (U.K.) and t h e 
d i s c r i m i n a t o r y p r a c t i c e s o f m o n o p o l i s t s a r e s u b j e c t t o 
i n v e s t i g a t i o n by t h e M o n o p o l i e s and M e r g e r s C o m m i s s i o n f o l l o w i n g 
an a p p r o p r i a t e r e f e r e n c e to i t by t h e D i r e c t o r G e n e r a l o f F a i r 
T r a d i n g o r t h e S e c r e t a r y o f S t a t e . 

SECTION 3 - CANADA 

I n t r o d u c t i o n 

5.67 C a n a d i a n r e s t r i c t i v e b u s i n e s s p r a c t i c e s l a w i s c o n t a i n e d 
i n t h e Combines I n v e s t i g a t i o n A c t R.S., c. C - 2 3 , w h i c h i n i t s 
p r e s e n t form i s t h e r e s u l t o f t h e i m p l e m e n t a t i o n by way o f 
e x t e n s i v e amendments coming i n t o e f f e c t on 1 J a n u a r y 1976 and 
c o m p r i s e s t h e f i r s t s t a g e o f a v e r y e x t e n s i v e r e v i e w o f C a n a d i a n 
c o m p e t i t i o n p o l i c y . 

5.68 The B i l l i m p l e m e n t i n g t h e s e c o n d s t a g e o f t h e r e v i s e d 
p o l i c y . B i l l C - 13 ( w h i c h r e p l a c e d B i l l C - 42) l a p s e d w i t h t h e 
d i s s o l u t i o n o f P a r l i a m e n t i n M a r c h 1979 b e f o r e a g e n e r a l 
e l e c t i o n . I t i s n o t known w h e t h e r t h e new Government p l a n s .to 
r e i n t r o d u c e the B i l l . 

5.69 The A c t d e f i n e s a number o f o f f e n c e s and makes c e r t a i n 
p r a c t i c e s s u b j e c t t o r e v i e w and r e m e d i a l o r d e r by t h e R e s t r i c t i v e 
T r a d e P r a c t i c e s C o m m i s s i o n , a q u a s i - j u d i c i a l body. 

5.70 I n q u i r i e s i n t o m a t t e r s f a l l i n g w i t h i n t h e A c t a r e t h e 
r e s p o n s i b i l i t y o f t h e D i r e c t o r o f I n v e s t i g a t i o n and R e s e a r c h , 
who t h e n r e f e r s t h e m a t t e r s t o t h e A t t o r n e y - G e n e r a l i f a c t i o n i s 
t o be t a k e n i n the c o u r t s , o r to the R e s t r i c t i v e T r a d e P r a c t i c e s 
C o m m i s s i o n i f a c t i o n i s t o be t a k e n under i t s r e v i e w p o w e r s . 

5.71 Most o f t h e o f f e n c e s c r e a t e d by t h e A c t may be p r o s e c u t e d 
on i n d i c t m e n t and c a r r y maximum p e n a l t i e s o f up t o f i v e y e a r s o f 
i m p r i s o n m e n t o r an u n l i m i t e d f i n e a t t h e d i s c r e t i o n o f t h e 
c o u r t s , o r b o t h . I n a d d i t i o n , t h e c o u r t s have power t o i s s u e 
i n j u n c t i o n s and o r d e r s i n r e s p e c t o f most m a t t e r s . T h e r e a r e no 
r i g h t s o f p r i v a t e a c t i o n under t h e l e g i s l a t i o n . 

A r r a n g e m e n t s A f f e c t i n g P r i c e o r L e s s e n i n g C o m p e t i t i o n 

5.72 Under s u b - s e c t i o n 3 2 ( 1 ) i t i s an i n d i c t a b l e o f f e n c e 
p u n i s h a b l e by f i n e o f up t o $C 1 m i l l i o n , f o r anyone t o c o m b i n e , 
a g r e e o r a r r a n g e w i t h a n o t h e r p e r s o n : 

(a) t o l i m i t u n d u l y t h e f a c i l i t i e s f o r t r a n s p o r t i n g , 
p r o d u c i n g , m a n u f a c t u r i n g , a p p l y i n g , s t o r i n g o r d e a l i n g 
i n any p r o d u c t ; 
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(b) t o p r e v e n t , l i m i t o r l e s s e n , u n d u l y , t h e m a n u f a c t u r e o r 
p r o d u c t i o n o f a p r o d u c t , o r to enhance u n r e a s o n a b l y t h e 
p r i c e t h e r e o f ; 

(c) to p r e v e n t , o r l e s s e n u n d u l y , c o m p e t i t i o n i n t h e 
p r o d u c t i o n , m a n u f a c t u r e , p u r c h a s e , b a r t e r , s a l e , s t o r a g e , 
r e n t a l , t r a n s p o r t a t i o n o r s u p p l y o f a p r o d u c t , o r i n t h e 
p r i c e o f i n s u r a n c e upon p e r s o n s o r p r o p e r t y ; o r 

(d) t o o t h e r w i s e r e s t r a i n o r l i m i t c o m p e t i t i o n u n d u l y . 

5.73 The word " p r o d u c t " i s d e f i n e d t o i n c l u d e g o o d s and 
s e r v i c e s o f a l l d e s c r i p t i o n s . The p h r a s e " t o p r e v e n t , o r l e s s e n 
u n d u l y , c o m p e t i t i o n " has been i n t e r p r e t a t e d by t h e c o u r t s i n s u c h 
a way t h a t any a r r a n g e m e n t w h i c h w o u l d i f c a r r i e d i n t o e f f e c t , 
m a t e r i a l l y i n t e r f e r e w i t h c o m p e t i t i o n i n a s u b s t a n t i a l s e c t o r 
o f t r a d e , i s c a u g h t by t h e s e c t i o n . 

5.74 S i n c e under C a n a d i a n c o m p e t i t i o n l a w p r i c e a g r e e m e n t s a r e 
n o t a u t o m a t i c a l l y i l l e g a l , i t i s p o s s i b l e t h a t recommended p r i c e 
a g r e e m e n t s by t r a d e a s s o c i a t i o n s o f s m a l l b u s i n e s s m e n w o u l d n o t 
be c a u g h t by t h e C a n a d i a n l a w . In t h i s r e s p e c t i t a p p e a r s t h a t 
C a n a d i a n l a w may be l e s s s t r i c t t h a n t h e T r a d e P r a c t i c e s A c t . 
I t i s , h o w e v e r , i m p o s s i b l e w i t h o u t a d e t a i l e d s t u d y o f t h e 
o p e r a t i o n o f C a n a d i a n c o m p e t i t i o n l a w t o compare t h i s w i t h t h e 
t r e a t m e n t o f recommended p r i c e a g r e e m e n t s w i t h a t l e a s t 50 
p a r t i e s under t h e T r a d e P r a c t i c e s A c t . 

E x c l u s i v e D e a l i n g C o n d u c t 

5.75 The p r a c t i c e o f e x c l u s i v e d e a l i n g , t i e d s e l l i n g and 
m a r k e t r e s t r i c t i o n s do n o t c o n s t i t u t e o f f e n c e s under t h e A c t . 
Where, h o w e v e r , any o f t h e s e p r a c t i c e s i s engaged i n by a m a j o r 
s u p p l i e r o r i s w i d e s p r e a d i n a m a r k e t and c o m p e t i t i o n i s o r i s 
l i k e l y t o be l e s s e n e d s u b s t a n t i a l l y , t h e R e s t r i c t i v e T r a d e 
P r a c t i c e s C o m m i s s i o n may o r d e r a s u p p l i e r t o c e a s e o r m o d i f y t h e 
p r a c t i c e . 

5.76 C a n a d i a n l a w i n t h i s a r e a a p p e a r s t o be v e r y s i m i l a r t o 
t h a t i n A u s t r a l i a under t h e T r a d e P r a c t i c e s A c t , t h e m a j o r 
d i f f e r e n c e b e i n g t h a t under th e T r a d e P r a c t i c e s A c t t h e p r a c t i c e 
o f f o r c i n g a n o t h e r p e r s o n ' s goods o r s e r v i c e s i s p r o h i b i t e d 
i r r e s p e c t i v e o f i t s e f f e c t on c o m p e t i t i o n . 

R e s a l e P r i c e M a i n t e n a n c e 

.5.77 R e s a l e p r i c e m a i n t e n a n c e o f e i t h e r g oods or s e r v i c e s i s 
an i n d i c t a b l e o f f e n c e p u n i s h a b l e by up t o f i v e y e a r s 
i m p r i s o n m e n t o r an u n l i m i t e d f i n e a t t h e d i s c r e t i o n o f t h e c o u r t 
o r b o t h . 

5.78 The s u b s t a n c e o f t h e r e s a l e p r i c e m a i n t e n a n c e p r o v i s i o n s 
d i f f e r s f r o m t h e A u s t r a l i a n l a w o n l y i n t h a t t h e y a p p l y t o 
s e r v i c e s as w e l l as t o g oods and t h a t r e s a l e p r i c e m a i n t e n a n c e 
a g r e e m e n t s between a f f i l i a t e d p e r s o n s a r e p e r m i t t e d . The 
m a i n t e n a n c e o f a maximum r e s a l e p r i c e i s p e r m i t t e d , a s i s t h e 
s e t t i n g o f a t r u e s u g g e s t e d p r i c e , and i t i s a d e f e n c e t o a 
p r o s e c u t i o n f o r r e s a l e p r i c e m a i n t e n a n c e t h a t i t was t o p r e v e n t 
l o s s - l e a d e r i n g . 
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5.79 Under s e c t i o n 34 o f t h e Combines I n v e s t i g a t i o n A c t i t i s 
an i n d i c t a b l e o f f e n c e , p u n i s h a b l e by 2 y e a r s i m p r i s o n m e n t , f o r 
anyone to be a p a r t y to a s a l e t h a t d i s c r i m i n a t e s t o h i s 
k n o w l e d g e , d i r e c t l y o r i n d i r e c t l y a g a i n s t c o m p e t i t o r s o f a 
p u r c h a s e r o f a r t i c l e s f rom him i n t h a t any d i s c o u n t , r e b a t e , 
a l l o w a n c e o r o t h e r a d v a n t a g e i s g r a n t e d t o t h e p u r c h a s e r o v e r 
and above t h o s e a v a i l a b l e a t the t i m e o f t h e s a l e to c o m p e t i t o r s 
i n r e s p e c t o f a s a l e o f a r t i c l e s o f l i k e q u a l i t y and q u a n t i t y , 
p r o v i d e d s u c h a s a l e i s p a r t o f a p r a c t i c e o f d i s c r i m i n a t i n g . 

5.80 The e f f e c t i v e n e s s o f t h i s p r o v i s i o n a p p e a r s t o be s e v e r e l y 
l i m i t e d . In the f i r s t p l a c e , p r o o f must be adduced o f a p r a c t i c e 
o f d i s c r i m i n a t i n g . S e c o n d l y , t h e d i s c r i m i n a t i o n must be i n 
r e s p e c t o f s i m i l a r q u a n t i t i e s , w h i c h i s o f no a s s i s t a n c e to t h e 
s m a l l f i r m whose c o m p l a i n t i s t h a t q u a n t i t y d i s c o u n t s , o f w h i c h 
t h e y c a n n o t t a k e a d v a n t a g e a r e t h e m s e l v e s o f t e n d i s c r i m i n a t o r y . 
More g e n e r a l l y , t h e p r o v i s i o n i s c o n c e r n e d w i t h p r i c e 
d i s c r i m i n a t i o n s t h a t d i s a d v a n t a g e c o m p e t i t o r s r a t h e r t h a n t h o s e 
w h i c h l e s s e n c o m p e t i t i o n . I n o u r v i e w , p r o t e c t i o n o f c o m p e t i t o r s 
r a t h e r t h a n c o m p e t i t i o n i s more a p p r o p r i a t e l y d e a l t w i t h i n t h e 
c o n t e x t o f a m o n o p o l i z a t i o n l a w w h i c h i s d e s i g n e d t o c h e c k t h e 
abuse o f m a r k e t power. (See C h a p t e r 9 ) . 

5.81 Two p r e d a t o r y p r i c i n g p r a t i c e s a r e a l s o f o r b i d d e n by 
s e c t i o n 34. I t i s an i n d i c t a b l e o f f e n c e p u n i s h a b l e by 2 y e a r s 
i m p r i s o n m e n t f o r anyone t o engage i n a p o l i c y o f s e l l i n g p r o d u c t s 
i n any a r e a o f Canada a t p r i c e s l o w e r t h a n t h o s e e x a c t e d by him 
e l s e w h e r e i n Canada o r o f s e l l i n g p r o d u c t s a t u n r e a s o n a b l y l o w 
pr i c e s anywhere i n Canada where the e f f e c t o r t e n d e n c y i s t o 
s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n o r e l i m i n a t e a c o m p e t i t o r o r 
where i t i s d e s i g n e d to have s u c h e f f e c t . 

5.82 I t i s an o f f e n c e under s e c t i o n 35 f o r a s e l l e r t o g r a n t 
a p u r c h a s e r any a l l o w a n c e f o r a d v e r t i s i n g o r d i s p l a y p u r p o s e s 
t h a t he d o e s n o t o f f e r on p r o p o r t i o n a t e t e r m s t o c o m p e t i n g 
s e l l e r s . 

5.83 These p r o v i s i o n s a p p e a r s t r o n g e r t h a n t h e e q u i v a l e n t 
A u s t r a l i a n p r o v i s i o n s i n t h a t p r a c t i c e s a r e f o r b i d d e n i f t h e y 
a f f e c t c o m p e t i t o r s r a t h e r t h a n c o m p e t i t i o n . V e r y few c a s e s h a v e , 
h o w e v e r , come b e f o r e t h e c o u r t s i n t h e 44 y e a r s t h e p r o v i s i o n s 
h ave been i n f o r c e and none has r e s u l t e d i n a c o n v i c t i o n . 

R e f u s a l t o S e l l 

5.84 Where, a p e r s o n w i l l i n g and a b l e t o meet t h e u s u a l t r a d e 
t e r m s o f a s u p p l i e r o r s u p p l i e r s i s u n a b l e t o o b t a i n s u p p l i e s 
b e c a u s e o f i n s u f f i c i e n t c o m p e t i t i o n and t h e p r o d u c t i s i n ample 
s u p p l y and he i s s u b s t a n t i a l l y a f f e c t e d i n h i s b u s i n e s s t h e r e b y , 
t h e R e s t r i c t i v e T r a d e P r a c t i c e s C o m m i s s i o n may, on a p p l i c a t i o n 
by t h e D i r e c t o r o f I n v e s t i g a t i o n and R e s e a r c h , o r d e r t h a t t h e 
p r o s p e c t i v e p u r c h a s e r be s u p p l i e d o r recommend r e d u c t i o n s i n 
c u s t o m s d u t i e s . 
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5.85 T h i s p r o v i s i o n was i n s e r t e d i n t o t h e A c t as p a r t o f t h e 
S t a g e One amendments w h i c h came i n t o e f f e c t on 1 J a n u a r y 1976 
and was d e s i g n e d s p e c i f i c a l l y t o a s s i s t s m a l l b u s i n e s s . I t i s 
i n t e n d e d t o a p p l y w h e t h e r t h e p e r s o n r e f u s e d s u p p l y i s 
e s t a b l i s h e d i n t h e m a r k e t o r a p o t e n t i a l new e n t r a n t . As a t 
March 1979 use o f t h i s p r o v i s i o n was b e i n g c o n t e m p l a t e d by t h e 
C a n a d i a n Government as a means o f d e a l i n g w i t h s u p p l y p r o b l e m s 
e x p e r i e n c e d b y r e s e l l e r s o f p e t r o l e u m p r o d u c t s . 
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CHAPTER 6 

AGREEMENTS AFFECTING COMPETITION 
SECTIONS 45 - 45D 

I n t r o d u c t i o n 

6.1 S e c t i o n s 45 t o 45D o f t h e T r a d e P r a c t i c e s A c t a r e the key 
r e g u l a t o r y p r o v i s i o n s i n t h e r e s t r i c t i v e t r a d e p r a c t i c e s p a r t 
o f t h e A c t . They p r e v e n t m a r k e t p a r t i c i p a n t s i n s u l a t i n g 
t h e m s e l v e s from c o m p e t i t i o n by c o l l u s i v e a r r a n g e m e n t s and by 
e x c l u s i o n a r y c o n d u c t . By p r o h i b i t i n g c o n d u c t t h a t r e s t r i c t s t h e 
f r e e w o r k i n g o r m a r k e t f o r c e s , t h e y remove a r t i f i c i a l r i g i d i t i e s , 
e n c o u r a g e r i v a l r o u s b e h a v i o u r and u l t i m a t e l y a l l o w t h e more 
e f f i c i e n t a l l o c a t i o n o f r e s o u r c e s . 

6.2 P r i o r to 1977 s e c t i o n 45 d e a l t w i t h a g r e e m e n t s i n 
r e s t r a i n t o f t r a d e o r comme r c e . That s e c t i o n was s u b j e c t e d t o 
much c r i t i c i s m l a r g e l y b e c a u s e o f t h e u n c e r t a i n t y c r e a t e d by t h e 
l a n g u a g e w h i c h had been c l o s e l y a s s o c i a t e d w i t h t h e common l a w . 

6.3 F o l l o w i n g the Swanson C o m m i t t e e ' s r e v i e w o f t h e A c t i n 
1976 t h e p r e s e n t s e c t i o n s 45 t o 45D, w h i c h d e a l c o m p r e h e n s i v e l y 
w i t h t h e g e n e r a l a r e a o f a g r e e m e n t s w h i c h s u b s t a n t i a l l y l e s s e n 
c o m p e t i t i o n i n a m a r k e t , were i n s e r t e d . 

SECTION 1 - MEASURES TO ASSIST SMALL BUSINESS  

P r o v i s i o n s I n s e r t e d i n 1977 

6.4 When i n t r o d u c i n g t h e T r a d e P r a c t i c e s Amendment B i l l 1977, 
the M i n i s t e r f o r B u s i n e s s and Consumer A f f a i r s , drew s p e c i f i c 
a t t e n t i o n to m e a s u r e s w h i c h had been i n c o r p o r a t e d i n t h e 
amendments f o r t h e p u r p o s e o f a s s i s t i n g s m a l l b u s i n e s s . The 
M i n i s t e r n o t e d t h a t t h e o r i g i n a l A c t had g i v e n i n s u f f i c i e n t 
a t t e n t i o n t o t h e p r o b l e m s ' o f s m a l l b u s i n e s s a n d , i n an a t t e m p t 
t o remedy t h i s n e g l e c t , a number o f c o n c e s s i o n s were to be 
a l l o w e d . These have now been i n c o r p o r a t e d i n v a r i o u s a r e a s o f 
t h e s e c t i o n 45 b r a c k e t o f p r o v i s i o n s a n d , b r i e f l y , a r e : 

(a) t h e a l l o w a n c e o f t r u e recommended p r i c e s where t h e r e a r e 
more t h a n 50 p a r t i c i p a n t s and t h e r e i s no s u b s t a n t i a l 
a n t i - c o m p e t i t i v e e f f e c t ( s u b - s e c t i o n 4 5A(3) and p a r a g r a p h 
88 (3) ( b ) ) ; 

(b) t h e p e r m i s s i o n o f a g r e e m e n t s r e l a t i n g t o c o l l e c t i v e 
a c q u i s i t i o n and j o i n t a d v e r t i s i n g schemes ( s u b - s e c t i o n 
4 5A(4) and s u b - s e c t i o n 8 8 ( 4 ) ) ; 

(c) t h e g e n e r a l a s s i s t a n c e p r o v i d e d by t h e p r o h i b i t i o n o n 
c o l l e c t i v e p r i m a r y and s e c o n d a r y b o y c o t t s ( s e c t i o n 4 5 ( 2 ) 
and s e c t i o n 4 5 D ) . 

6.5' I t i s f e l t t h a t t h e s e c o n c e s s i o n s , t o g e t h e r w i t h t h e 
p r o h i b i t i o n s on c o l l u s i v e a r r a n g e m e n t s c o n t a i n e d i n s e c t i o n s 45 
t o 45D have p r o v i d e d a d e m o n s t r a b l e measure o f b e n e f i t t o s m a l l 
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b u s i n e s s e s . The p r o v i s i o n s have o p e r a t e d so as to p r e e l u d e 
s u p p l i e r s from c o l l e c t i v e l y f i x i n g the p r i c e o f g oods s u p p l i e d 
t o s m a l l b u s i n e s s e s and have e n c o u r a g e d c o m p e t i t i o n on p r i c e . 
T h e r e a p p e a r to be many s m a l l b u s i n e s s s e l l e r s who have 
f l o u r i s h e d on p r i c e c o m p e t i t i o n . A d d i t i o n a l l y , i t w o u l d a p p e a r 
t h a t c o l l e c t i v e b u y i n g g r o u p s and j o i n t a d v e r t i s i n g g r o u p s a r e 
o p e r a t i n g i n s e v e r a l i n d u s t r i e s w i t h s u c c e s s . 

6.6 T h i s a s s i s t a n c e to s m a l l b u s i n e s s , t h r o u g h t h e o p e r a t i o n 
o f s e c t i o n 45, has been g e n e r a l l y n o t e d i n the s u b m i s s i o n s 
r e c e i v e d by t h e C o m m i t t e e . W h i l e t h e s e s u b m i s s i o n s have t e n d e d 
t o s u p p o r t t h e r e t e n t i o n o f t h a t s e c t i o n i n i t s p r e s e n t f o r m , 
t h e y h a v e , h o w e v e r , p o i n t e d o u t a r e a s where p r o b l e m s have a r i s e n . 
(See p a r a g r a p h s 6.21 t o 6.24 and a l s o p a r a g r a p h s 12.7 t o 

12.34) . 

SECTION 2 - SECTIONS 45 TO 45D  

O v e r v i e w o f S e c t i o n s 45 t o 45D 
6.7 The p r o h i b i t i o n s i n s e c t i o n s 45 t o 45D f a l l i n t o f o u r 
c a t ego r i e s : 

(a) c o n t r a c t s , a r r a n g e m e n t s o r u n d e r s t a n d i n g s 
c o n t a i n i n g e x c l u s i o n a r y p r o v i s i o n s o r a f f e c t i n g 
c o m p e t i t i o n ; 

(b) p r i c e f i x i n g ; 

(c) c o v e n a n t s a f f e c t i n g c o m p e t i t i o n ; and 

(d) b o y c o t t s . 

C o n t r a c t s , A r r a n g e m e n t s o r U n d e r s t a n d i n g s c o n t a i n i n g e x c l u s i o n a r y  
p r o v i s i o n s o r a f f e c t i n g c o m p e t i t i o n 

6.8 S e c t i o n 45 p r o h i b i t s t h e making o f o r g i v i n g e f f e c t to 
a p r o v i s i o n i n a c o n t r a c t , a r r a n g e m e n t o r u n d e r s t a n d i n g wh i c h 
i s an e x c l u s i o n a r y p r o v i s i o n o r w h i c h has the p u r p o s e o r e f f e c t 
o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n a m a r k e t . 

6.9 The p u r p o s e o f t h i s s e c t i o n i s t w o f o l d . F i r s t i t 
p r o h i b i t s p r a c t i c e s w h i c h a r e c o n s i d e r e d to be i n t r i n s i c a l l y 
a n t i - c o m p e t i t i v e s u c h as e x c l u s i o n a r y a g r e e m e n t s ( p a r a g r a p h 
45(1) ( a ) , p a r a g r a p h 45(2) ( a ) , and s u b - p a r a g r a p h 45 (2) (b) ( i ) ) . 
S e c o n d l y i t o p e r a t e s as a g e n e r a l r e g u l a t o r y p r o v i s i o n w h i c h i s 
f l e x i b l e enough £o p r o h i b i t t h o s e c l a s s e s o f c o n d u c t n o t 
s p e c i f i c a l l y c o v e r e d by o t h e r p r o v i s i o n s i n P a r t I V o f t h e A c t 
b u t w h i c h have t h e e f f e c t o r l i k e l y e f f e c t o f s u b s t a n t i a l l y 
l e s s e n i n g c o m p e t i t i o n i n a m a r k e t . Such f l e x i b i l i t y o r b r e a d t h i s 
a c h i e v e d by t h e c o m b i n a t i o n o f " p u r p o s e " , " e f f e c t " o r " l i k e l y 
e f f e c t " p r o v i s i o n s i n c o n t r a c t s a r r a n g e m e n t s and u n d e r s t a n d i n g s . 
The l i m i t a t i o n p r o v i d e d w i t h i n t h e s e c t i o n i s t h a t t h e e f f e c t 
must be a " s u b s t a n t i a l l e s s e n i n g o f c o m p e t i t i o n i n a m a r k e t " . 
T h i s f o c u s s e s a t t e n t i o n on t h e c o m p e t i t i v e i m p a c t o f t h e p r a c t i c e 
i n q u e s t i o n and e n s u r e s t h a t t h e p r o h i b i t i o n does n o t o p e r a t e t o o 
h a r s h l y a g a i n s t a w i d e r a n g e o f c o m m e r c i a l a r r a n g e m e n t s . 
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P r i c e F i x i n g 

6.10 P r o v i s i o n s i n c o n t r a c t s , a r r a n g e m e n t s o r u n d e r s t a n d i n g s 
w h i c h have t h e e f f e c t o r l i k e l y e f f e c t o f f i x i n g , c o n t r o l l i n g o r 
m a i n t a i n i n g p r i c e s between c o m p e t i t o r s i n r e l a t i o n t o t h e 
a c q u i s i t i o n , s u p p l y o r r e - s u p p l y o f goods o r s e r v i c e s , a r e deemed 
to have the e f f e c t o r l i k e l y e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g 
c o m p e t i t i o n by s u b s e c t i o n 4 5 A ( 1 ) . S u b j e c t to t h e a v a i l a b i l i t y o f 
a u t h o r i z a t i o n i n s p e c i f i c c a s e s , and to the e x c e p t i o n s l i s t e d 
b e l o w , the p r o h i b i t i o n on p r i c e f i x i n g between c o m p e t i t o r s i s 
a b s o l u t e . 

6.11 These e x c e p t i o n s a r e : 

( i ) ag reements between t h e p a r t i e s t o a j o i n t v e n t u r e 
r e l a t i n g t o t h e s e l l i n g p r i c e o f j o i n t v e n t u r e 
g oods o r s e r v i c e s ( s u b s e c t i o n 4 5 A ( 2 ) ) ; 

( i i ) p r i c e recommenda t i o n ag r e e m e n t s , hav i n g 50 o r more 
p a r t i e s , r e l a t i n g t o the s u p p l y o r a c q u i s i t i o n o f 
g oods o r s e r v i c e s ( s u b s e c t i o n 4 5A(,3) ) ; 

( i i i ) a g r e e m e n t s on the pr i c e to be pa i d by a c o l l e c t i ve 
b u y i n g g r o u p ( p a r a g r a p h 4 5 A ( 4 ) ( a ) ) ; and 

( i v ) a g r e e m e n t s r e l a t i n g to the p r i c e a t w h i c h t h e 
members o f s u c h a b u y i n g g r o u p w i l l j o i n t l y 
a d v e r t i se t h e good s on r e s a l e ( p a r a g raph 
45A(4) ( b ) ) . 

C o v e n a n t s A f f e c t i n g C o m p e t i t i o n 

6.12 S e c t i o n s 45B and 45C p r o h i b i t , and r e n d e r u n e n f o r c e a b l e , 
c o v e n a n t s wh i c h h a v e , o r a r e l i k e l y t o h a v e , t h e e f f e c t o f 
s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n . The p r o v i s i o n s d e a l i n g w i t h 
c o v e n a n t s were s p e c i f i c a l l y i n t r o d u c e d i n o r d e r t o overcome t h e 
Q u a d r a m a i n d e c i s i o n where t h e H i g h C o u r t e x c l u d e d c o v e n a n t s from 
t h e a m b i t o f t h o s e a r r a n g e m e n t s i n r e s t r a i n t o f t r a d e p r o h i b i t e d 
by s e c t i o n 45 o f the o r i g i n a l 1974 A c t . 

6.13 An e x c e p t i o n i s made f o r c o v e n a n t s p r o t e c t i n g r e s i d e n t i a l 
i n t e r e s t s ( p a r a g r a p h 4 5 B ( 9 ) ( a ) ) and f o r c o v e n a n t s f o r t h e p u r p o s e 
o f r e l i g i o u s , c h a r i t a b l e o r p u b l i c b e n e v o l e n t i n s t i t u t i o n s 
( p a r a g r a p h s 4 5 B ( 9 ) ( b ) and ( c ) ) . 

6.14 S e c t i o n 45C p r e v e n t s r e s t r i c t i v e c o v e n a n t s from b e i n g used 
f o r t h e p u r p o s e s o f f i x i n g , c o n t r o l l i n g o r m a i n t a i n i n g p r i c e s . 

T 

B o y c o t t s 

6.15 S e c t i o n s 45 and 45D c o n t a i n s p e c i a l p r o v i s i o n s d e s i g n e d 
t o p r o h i b i t c o l l e c t i v e b o y c o t t s - b o t h p r i m a r y and s e c o n d a r y . 

6.16 C o l l e c t i v e p r i m a r y b o y c o t t s o c c u r where t h e b o y c o t t s e e k s 
t o r e s t r i c t t h e d e a l i n g s o f p e r s o n s , who a r e i n c o m p e t i t i o n w i t h 
e a c h o t h e r , by p r e v e n t i n g t h e i r d e a l i n g w i t h t h e " t a r g e t " p e r s o n 
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and a r e p r o h i b i t e d as e x c l u s i o n a r y p r o v i s i o n s under s u b 
p a r a g r a p h s 45(2) (a) ( i ) and 4 5 ( 2 ) ( b ) ( i ) . 

6.17 C o l l e c t i v e s e c o n d a r y b o y c o t t s o c c u r where t h e b o y c o t t 
s e e k s to r e s t r i c t the d e a l i n g s o f p e r s o n s , o t h e r t h a n the 
c o m p e t i n g p a r t i e s , w i t h t h e " t a r g e t " p e r s o n . These a r e 
p r o h i b i t e d where t h e y have the p u r p o s e and e f f e c t o r l i k e l y 
e f f e c t o f c a u s i n g : & 

(a) a s u b s t a n t i a l l o s s or damage to t h e b u s i n e s s o f 
t h e " t a r g e t " c o r p o r a t i o n ; o r 

(b) a s u b s t a n t i a l l e s s e n i n g o f c o m p e t i t i o n i n any 
m a r k e t i n w h i c h t h e c o r p o r a t i o n s u p p l i e s o r 
a c q u i r e s g o o d s . 

6.18 The s e c t i o n a l s o p r o h i b i t s c o n d u c t whereby one p e r s o n , 
i n c o n c e r t w i t h a n o t h e r , engages i n c o n d u c t w h i c h has t h e p u r p o s e 
or e f f e c t o f p r e v e n t i n g o r s u b s t a n t i a l l y h i n d e r i n g a t h i r d p e r s o n 
from e n g a g i n g i n i n t e r s t a t e o r o v e r s e a s t r a d e o r commerce. I t 
i s a d e f e n c e i f t h e c o n d u c t i s a u t h o r i z e d o r n o t i f i e d to the 
T rade P r a c t i c e s C o m m i s s i o n o r i f t h e c o n d u c t i s engaged i n t o 
p r e s e r v e a b u s i n e s s . 

6.19 E x e m p t i o n s a p p l y to a v o i d the a p p l i c a t i o n o f t h e b o y c o t t 
p r o v i s i o n s t o m a t t e r s o f r e m u n e r a t i o n , c o n d i t i o n s o f employment, 
t e r m i n a t i o n o f employment, h o u r s o f work or w o r k i n g c o n d i t i o n s 
o f e m p l o y e e s . ( C o n c e r t e d a c t i o n by c o n sumers i s exempted under 
s u b s e c t i o n 51 ( 2 A ) ) . 

6.20 Where p r o h i b i t e d s e c o n d a r y b o y c o t t c o n d u c t i s engaged i n 
by members o r o f f i c e r s o f an employee o r g a n i s a t i o n , s p e c i a l 
p r o v i s i o n s a p p l y i n r e l a t i o n to e n f o r e e m e n t and remed i e s . The 
o r g a n i s a t i o n i s l i a b l e f o r damages i n t h e p l a c e o f i t s members 
or o f f i c e r s u n l e s s i t t a k e s a l l r e a s o n a b l e s t e p s to p r e v e n t t h e 
p r o h i b i t e d c o n d u c t . F u r t h e r , p e c u n i a r y p e n a l t i e s c a n n o t be 
imposed on i n d i v i d u a l s e n g a g i n g i n , o r a t t e m p t i n g to engage i n , 
s e c o n d a r y b o y c o t t s ( s u b - s e c t i o n 7 6 ( 2 ) ) . 

SECTION 3 - GENERAL 

T r a d e A s s o c i a t i o n s 

6.21 One m a t t e r w h i c h was r a i s e d i n a number o f s u b m i s s i o n s 
to t h e C o m m i t t e e c o n c e r n e d t h e r o l e t h a t i s p l a y e d by t r a d e 
a s s o c i a t i o n s and o t h e r s i m i l a r bod i e s a s s i s t i n g s m a l l b u s i n e s s e s . 
These s u b m i s s i o n s g e n e r a l l y a r g u e t h a t s m a l l b u s i n e s s e s a r e , 
b e c a u s e o f t h e i r s i z e , l a c k o f m a r k e t power and c o m p a r a t i v e l a c k 
o f e x p e r t i s e , u n a b l e t o compete e f f e c t i v e l y w i t h l a r g e r 
e n t e r p r i s e s . F u r t h e r , t h e y a r g u e t h a t i f s m a l l b u s i n e s s e s a r e to 
c o n t i n u e as a v i a b l e m a r k e t f o r c e i n t h e economy, t h e y must r e l y 
h e a v i l y on a s s i s t a n c e from t r a d e a s s o c i a t i o n s . A s s i s t a n c e i n 
s u c h a c a s e w o u l d i n c l u d e t h e d e v e l o p m e n t o f s t a n d a r d forms o f 
c o n t r a c t , u n i f o r m t e r m s o f t r a d i n g , i n f o r m a t i o n a g r e e m e n t s , c o d e s 
o f e t h i e s and recommended pr i c e s . 
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6.22 I t i s f e a r e d by t h e a u t h o r s o f some s u b m i s s i o n s t h a t t h e s e 
b e n e f i c i a l a c t i v i t i e s o f t r a d e a s s o c i a t i o n s m i g h t be h i n d e r e d by 
t h e o p e r a t i o n o f t h e s e c t i o n 45 g r o u p o f s e c t i o n s . 

6.23 I t i s a l s o a r g u e d t h a t t h e T r a d e P r a c t i c e s C o m m i s s i o n 
t a k e s t o o n a r r o w an a p p r o a c h t o t h e meaning o f ' p u b l i c b e n e f i t ' 
and p l a c e s t o o much e m p h a s i s on l i m i t a t i o n s on s h o r t - t e r m pr i c e 
c o m p e t i t i o n . We d i s c u s s t h i s m a t t e r i n C h a p t e r 12 o f t h i s R e p o r t 
Many T r a d e A s s o c i a t i o n s a p p ear t o be u n d u l y w o r r i e d a b o u t 
o b t a i n i n g a u t h o r ! z a t i o n from t h e C o m m i s s i o n f o r t h e i r recommended 
pr i c e ag r e e m e n t s . 

6.24 S m a l l b u s i n e s s m e n need to a p p r e c i a t e t h a t w h i l e 
recommended pr i c e a g r e e m e n t s i n v o l v i n g 50 o r more c o m p e t i t o r s 
may n o t c o n t a i n many p u b l i c b e n e f i t e l e m e n t s n e v e r t h e l e s s , u n l i k e 
p r i c e f i x i n g a g r e e m e n t s , t h e y do n o t o f t e n have t h e e f f e c t o f 
s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n a m a r k e t . A c c o r d i n g l y 
w h i l e a u t h o r i z a t i o n i s n o t a v a i l a b l e i n many i n s t a n c e s ; n e v e r t h e 
l e s s t h e a g r e e m e n t s and t h e i r i m p l e m e n t a t i o n w i l l o f t e n be 
p e r f e c t l y l e g a l . 

6.25 A n o t h e r argument e m p h a s i s e s t h e u n i n t e n d e d e f f e c t s o f t h e 
s e c t i o n 45 g r o u p o f p r o v i s i o n s i n d e t e r r i n g l e g i t i m a t e b u s i n e s s 
a c t i v i t y due to t h e u n c e r t a i n t y o f s m a l l b u s i n e s s e s as t o what 
c o n d u c t w i l l f a l l w i t h i n t h e s e p r o v i s i o n s . T h i s m a t t e r i s 
c o n s i d e r e d i n C h a p t e r 12 o f t h i s R e p o r t . 

SECTION 4 - CONCLUSION TO CHAPTER 6 

C o n c l u s i o n 

6.26 I t i s c o n s i d e r e d t h a t no change t o t h e s e p r o v i s i o n s i s 
n e c e s s a r y . They a r e t h e r e s u l t o f e x t e n s i v e e x a m i n a t i o n by t h e 
Swanson Committee and a l r e a d y g i v e s p e c i a l t r e a t m e n t to t h e 
c o n d u c t o f s m a l l b u s i n e s s and a r e d i r e c t e d a t i m p r o v i n g t h e 
m a r k e t p o s i t o n o f s m a l l b u s i n e s s . I t i s recommended t h a t no 
change be made t o t h e s e p r o v i s i o n s t o a f f o r d more l e n i e n t 
t r e a t m e n t t o s m a l l b u s i n e s s . 
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CHAPTER 7  

EXCLUSIVE DEALING 

I n t r o d u c t i o n 

7.1 Under the h e a d i n g " e x c l u s i v e d e a l i n g " , s e c t i o n 47 
p r o h i b i t s a w i d e r a n g e o f r e s t r i c t i v e p r a c t i c e s wh i c h were 
f o r m e r l y p r e v a l e n t i n the d i s t r i b u t i o n and m a r k e t i n g s e c t o r s o f 
t h e economy. S i n c e t h e p r a c t i c e s f o r b i d d e n by s e c t i o n 47 were 
ones w h i c h were u s u a l l y imposed by t h e more e c o n o m i c a l l y p o w e r f u l 
on t h o s e who l a c k e d b a r g a i n i n g power, we e x p e c t e d t h a t s e c t i o n 47 
w ould have been o f c o n s i d e r a b l e b e n e f i t to s m a l l b u s i n e s s . 

7.2 T h i s e x p e c t a t i o n has a p p a r e n t l y been f u l f i l l e d i n l a r g e 
p a r t by t h e p r a c t i c a l o p e r a t i o n o f t h e l e g i s l a t i o n . Of t h e 
s u b m i s s i o n s t h a t m e n t i o n e d s e c t i o n 47 (and t h e y were r e l a t i v e l y 
few i n n u m b e r ) , a l l s u p p o r t e d t h e b r o a d t h r u s t o f t h e s e c t i o n , 
a l t h o u g h some r a i s e d o b j e c t i o n s t o some c o m p a r a t i v e l y m i n o r 
a s p e c t s o f i t s o p e r a t i o n . 

7.3 B e f o r e d i s c u s s i n g t h e s e p a r t i c u l a r c r i t i c i s m s , i t i s 
u s e f u l t o s e t o u t h e r e i n g e n e r a l t e r m s t h e s c o p e o f t h e s e c t i o n 
o f i t s o p e r a t i o n . 

G e n e r a l O u t l i n e o f S e c t i o n 47 

7.4 P u t i n v e r y g e n e r a l t e r m s , t h e p u r p o s e o f t h e f i r s t s e t 
o f p r o v i s i o n s i n s e c t i o n 47 i s , s u b j e c t t o o t h e r c o n s i d e r a t i o n s 
s e t out b e l o w , t o p r e v e n t a t t e m p t s by a s u p p l i e r to d i r e c t l y o r 
i n d i r e c t l y i n t e r f e r e w i t h t h e f r eedom o f h i s b u y e r s t o buy f r o m 
o t h e r s u p p l i e r s o r to s e l l t o whom t h e y c h o o s e . C o n d u c t f a l l i n g 
w i t h i n t h e s e c t i o n i n c l u d e s f u l l l i n e f o r c i n g ( t h a t i s where t h e 
s u p p l i e r o b l i g e s t h e b u y e r to buy a f u l l r a n g e o f t h e s u p p l i e r ' s 
good s) r e q u i r e m e n t s c o n t r a c t s ( u n d e r wh i c h t h e s u p p l i e r o b i i g e s 
t h e b u y e r to p u r c h a s e a l l h i s r e q u i r e m e n t s from th e s u p p l i e r ) and 
t h e i m p o s i t i o n o f t e r r i t o r i a l o r c u s t o m e r r e s t r i c t i o n s on t h e 
b u y e r . 

7.5 The s e c t i o n s t r i k e s a t t h e s u b s t a n c e o f t h e c o n d u c t and 
n o t a t i t s f o r m . Whether t h e s u p p l i e r a t t e m p t s t o impose 
p r o s c r i b e d c o n d i t i o n s on a b u y e r a t t h e i n i t i a l s t a g e o f 
n e g o t i a t i o n , by way o f s p e c i a l a l l o w a n c e s , d i s c o u n t s o r r e b a t e s , 
by way o f s p e c i a l c r e d i t c o n d i t i o n s , t h r o u g h r e f u s i n g to s u p p l y 
o r r e f u s i n g t o s u p p l y on u s u a l t e r m s , t h r o u g h c o v e n a n t s i n a 
l e a s e o r t h r o u g h t h r e a t e n i n g t o t e r m i n a t e o r f a i l t o renew a 
l e a s e o r l i c e n c e , r s e c t i o n 47 w i l l a p p l y . 

7.6 A l t h o u g h i t i s u s u a l l y t h e c a s e t h a t t h e s u p p l i e r i s t h e 
one who a t t e m p t s to impose e x c l u s i v e d e a l i n g c o n d i t i o n s , s e c t i o n 
47 a p p l i e s a l s o t o c o n d u c t by w h i c h b u y e r s a t t e m p t t o impose 
r e s t r i c t i o n s on t h e e c o n o m i c f r e e d o m o f s u p p l i e r s t o s e l l a s 
t h e y w i s h . 

7.7 The l e g i s l a t i o n r e c o g n i s e s t h a t e x c l u s i v e d e a l i n g c o n d u c t 
may in'many s i t u a t i o n s be c o n s i s t e n t w i t h c o m p e t i t i o n and n o t 
u n d u l y r e s t r i c t i v e o f e c o nomic f r e e d o m . F o r t h i s r e a s o n t h e 
l e g i s l a t i o n c o n t a i n s a number o f l i m i t a t i o n s on t h e s c o p e o f t h e 
g e n e r a l p r o h i b i t i o n o f e x c l u s i v e d e a l i n g c o n d u c t . 
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7.8 E x c l u s i v e d e a l i n g c o n d u c t o f t h e k i n d o u t l i n e d above i s 
p r o h i b i t e d o n l y i f , c o n s i d e r e d a l o n e o r i n c o n j u n c t i o n w i t h o t h e r 
c o n d u c t o f t h e o f f e n d e r and i t s r e l a t e d b o d i e s c o r p o r a t e , i t has 
the p u r p o s e o r has t h e e f f e c t o r i s l i k e l y t o have t h e e f f e c t 
o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n t h e r e l e v a n t m a r k e t . 

7.9 Even where e x c l u s i v e d e a l i n g c o n d u c t o f t h e t y p e o u t l i n e d 
above s u b s t a n t i a l l y l e s s e n s c o m p e t i t i o n , i t may be a u t h o r i z e d 
by t h e T r a d e P r a c t i c e s C o m m i s s i o n . The C o m m i s s i o n i s a b l e t o 
a u t h o r i z e c o n d u c t i f i t r e s u l t s o r i s l i k e l y t o r e s u l t i n a 
b e n e f i t t o t h e p u b l i c o u t w e i g h i n g t h e d e t r i m e n t t o t h e p u b l i c 
c o n s t i t u t e d by t h e l e s s e n i n g o f c o m p e t i t i o n f l o w i n g f rom t h e 
cond u c t . 

7.10 I n a d d i t i o n , s u c h e x c l u s i v e d e a l i n g c o n d u c t q u a l i f i e s f o r 
a s p e c i a l form o f i n t e r i m p r o t e c t i o n f rom t h e o p e r a t i o n o f t h e 
A c t . By g i v i n g n o t i f i c a t i o n o f e x c l u s i v e d e a l i n g c o n d u c t t o the 
Tra d e P r a c t i c e s C o m m i s s i o n under s e c t i o n 9 3 , a c o r p o r a t i o n g a i n s 
p r o t e c t i o n f rom the o p e r a t i o n o f t h e s e c t i o n . The p r o t e c t i o n 
r e m a i n s e f f e c t i v e f o r 30 d a y s a f t e r t h e g i v i n g o f n o t i c e by t h e 
C o m m i s s i o n t h a t i t has f o u n d t h a t t h e a n t i - c o m p e t i t i v e e f f e c t , o r 
l i k e l y a n t i - c o m p e t i t i v e e f f e c t o f t h e c o n d u c t o u t w e i g h s t h e 
p u b l i c b e n e f i t , o r l i k e l y p u b l i c b e n e f i t f l o w i n g from i t . 

7.11 T h i r d l i n e f o r c i n g , a form o f e x c l u s i v e d e a l i n g , i s 
t r e a t e d more s t r i n g e n t l y . T h i s p r a c t i c e i s c o n s t i t u t e d by a 
s u p p l i e r f o r c i n g a b u y e r o f h i s goods o r s e r v i c e s t o a l s o b u y 
t h e goods o r s e r v i c e s o f a n o t h e r p e r s o n . I t i s f o r b i d d e n r e g a r d 
l e s s o f i t s e f f e c t on c o m p e t i t i o n and do e s n o t q u a l i f y f o r t h e 
p r o t e c t i o n o f t h e n o t i f i c a t i o n p r o c e d u r e . However, i t may be 
a u t h o r i s e d on p u b l i c b e n e f i t g r o u n d s . T h i s h a r s h e r s t a t u t o r y 
t r e a t m e n t o f t h i r d l i n e f o r c i n g i s i n a c c o r d a n c e w i t h t h e v i e w o f 
t h e Swanson Committee t h a t t h e p r a c t i c e w o u l d i n v i r t u a l l y a l l 
c a s e s have an a n t i - c o m p e t i t i v e e f f e c t and s h o u l d o n l y be c a p a b l e 
o f a u t h o r i z a t i o n on p u b l i c b e n e f i t g r o u n d s . I t i s an a r e a o f 
the l a w w h i c h we would hope to r e v i e w s o o n . 

D i s c u s s i o n 

7.12 Some s u b m i s s i o n s a r g u e d t h a t , by s t r i k i n g down many 
e x c l u s i v e d e a l e r s h i p a r r a n g e m e n t s , s e c t i o n 47 had u n w i t t i n g l y 
impeded t h e a c c e s s t o t h e m a r k e t o f some s m a l l b u s i n e s s e s . One 
argument was t h a t s m a l l m a n u f a c t u r e r s need t o be a b l e t o o f f e r 
e x c l u s i v e d e a l e r s h i p s i n o r d e r t o make i t w o r t h w i l e f o r d e a l e r s 
to s t o c k t h e i r p r o d u c t s . I n o u r o p i n i o n , where t h e 
m a n u f a c t u r e r ' s l i n e o f p r o d u c t s was as s m a l l a s t h i s and h i s 
m a r k e t power c o r r e s p o n d i n g l y l i m i t e d , h i s e x c l u s i v e d e a l i n g 
a g r e e m e n t s would be most u n l i k e l y t o c o n t r a v e n e t h e A c t , a s t h e y 
w o u l d n o t s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n i n a r e l e v a n t m a r k e t . 

C o n c l u s i o n t o C h a p t e r 7 

7.13 We a r e f i r m l y o f t h e o p i n i o n t h a t b y r e m o v i n g r e s t r a i n t s 
i n t h e m a r k e t i n g and d i s t r i b u t i o n s y s t e m s s e c t i o n 47 has 
s u b s t a n t i a l l y i m p r o v e d t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s e s by 
i n c r e a s i n g t h e i r e c o n omic f r e e d o m . The r e d u c t i o n o f r e s t r a i n t s 
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f o r m e r l y imposed by t h o s e w i t h e c o nomic power has i n c r e a s e d s m a l l 
b u s i n e s s o p p o r t u n i t i e s and enhanced s m a l l b u s i n e s s b a r g a i n i n g 
power v i s a v i s p o w e r f u l s u p p l i e r s o r a c q u i r e r s . 

7.14 As we have s a i d a b o v e , t h o s e s u b m i s s i o n s w h i c h commented 
on s e c t i o n 47 f o r t h e most p a r t saw i t as i m p r o v i n g t h e 
m a r k e t i n g p o s i t i o n o f s m a l l b u s i n e s s . S e v e r a l s u b m i s s i o n s d i d , 
h o wever, r a i s e one p r a c t i c a l d i f f i c u l t y w h i c h l i m i t s t h e 
u s e f u l n e s s o f t h e s e c t i o n to s m a l l b u s i n e s s . T h i s d i f f i c u l t y 
a r i s e s where a r e s e l l e r h o l d s h i s p r e m i s e s on a l e a s e o r l i c e n c e 
f rom t h e s u p p l i e r . Because s u c h l e a s e s o r 1 i c e n c e s a r e o f t e n f o r 
s h o r t t e r m s and a r e s u b j e c t t o t e r m i n a t i o n o r n o n - r e n e w a l a t t h e 
d i s c r e t i o n o f t h e s u p p l i e r , a r e s e l l e r i s o f t e n r e l u c t a n t to 
e x e r c i s e t h e f r eedom t h a t s e c t i o n 47 g i v e s him t o p u r c h a s e 
s u p p l i e s from a l t e r n a t i v e s o u r c e s , f o r f e a r t h a t h i s . 
s u p p l i e r / l a n d l o r d w i l l t e r m i n a t e o r f a i l t o renew t h e l e a s e o r 
1 i c e n c e . 

7.15 The amendments t o t h e A c t i n 1977 w h i c h r e s u l t e d i n s u b 
s e c t i o n s 4 7 ( 8 ) and 4 7 ( 9 ) were d e s i g n e d t o overcome t h i s p r o b l e m . 
However, a p r o b l e m may s t i l l a r i s e where, i n o r d e r to d e a l i n 
t h e p r o d u c t s o f a n o t h e r s u p p l i e r , t h e d e a l e r f i n d s i t n e c e s s a r y 
t o make c a p i t a l i m p r o v e m e n t s o f t h e l e a s e d or l i c e n c e d p r e m i s e s . 
I f h i s l e a s e o r l i c e n c e i s t e r m i n a t e d o r n o t renewed by h i s 
s u p p l i e r , t h e d e a l e r may w e l l be f e a r f u l t h a t he w i l l n o t o b t a i n 
a d e q u a t e c o m p e n s a t i o n f o r s u c h i m p r o v e m e n t s . T h i s f e a r w o u l d 
t e n d to i n h i b i t d e a l e r s from e x e r c i s i n g t h e f r e e d o m s e c t i o n 47 
i s d e s i g n e d t o g i v e them. 

7.16 A c c o r d i n g l y , we b e l i e v e t h a t s e c u r i t y o f t e n u r e must 
complement th e e x c l u s i v e d e a l i n g p r o v i s i o n s i n o r d e r to e n s u r e 
t h e i r e f f e c t i v e n e s s . We do n o t p r o p o s e to d i s c u s s t h i s a s p e c t 
f u r t h e r h e r e as i t i s c o v e r e d i n C h a p t e r 11 w h i c h c o n t a i n s o u r 
r e c o m m e n d a t i o n s on a l a w r e l a t i n g t o f r a n c h i s i n g . 

/ 
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CHAPTER 8 

RESALE PRICE MAINTENANCE AND RELATED MATTERS 

I n t r o d u c t i o n 

8.1 I t a p p e a r s t h a t t h e r e i s w i d e s p r e a d p r i c e c o m p e t i t i o n i n 
t h e r e t a i l s e c t o r . One r e s u l t , o f t h i s i s p r e s s u r e on t h e 
p r o f i t a b i l i t y o f s m a l l s p e c i a l i s t r e t a i l e r s . 

8.2 Some s u b m i s s i o n s saw t h i s as t h e r e s u l t o f t h e a b i l i t y 
o f l a r g e r e t a i l c h a i n s t o o b t a i n volume d i s c o u n t s f r o m t h e i r 
s u p p l i e r s and use t h e r e s u l t i n g s a v i n g s t o l o w e r t h e i r r e t a i l 
p r i c e s . S u b m i s s i o n s i n t h i s g r o u p c o n c e n t r a t e d on recommend i n g 
amendments t o s e c t i o n 49 t o o u t l a w p r i c e d i s c r i m i n a t i o n t h a t 
h u r t s i n d i v i d u a l s , t o e l i m i n a t e what was p e r c e i v e d as u n f a i r 
p r i c e d i s c r i m i n a t i o n , t h u s g i v i n g t h e s m a l l r e t a i l e r an e q u a l 
o p p o r t u n i t y t o compete i n r e t a i l p r i c e . T h i s m a t t e r i s d e a l t 
w i t h i n c h a p t e r 10. Some s u b m i s s i o n s , d i d h o w e v e r , a r g u e f o r t h e 
r e m o v a l o r t h e m o d i f i c a t i o n o f t h e p r o h i b i t i o n o f r e s a l e p r i c e 
m a i n t e n a n c e , e i t h e r as an a l t e r n a t i v e t o a p r o h i b i t i o n o f u n f a i r 
p r i c e d i s c r i m i n a t i o n , o r as an a d j u n c t t o s u c h a measure. T h i s 
i s s u e i s d e a l t w i t h i n t h i s c h a p t e r . 

SECTION 1 - MINIMUM RESALE PRICE MAINTENANCE 

The P r o h i b i t i o n 

8.3 A t p r e s e n t t h e T r a d e P r a c t i c e s A c t ( s e c t i o n 48 and s e c t i o n 
96) p r o h i b i t s t h e p r a c t i c e o f r e s a l e p r i c e m a i n t e n a n c e 
a b s o l u t e l y . These p r o v i s i o n s f o r b i d any a t t e m p t by a s u p p l i e r 
t o d i r e c t l y o r i n d i r e c t l y f i x a p r i c e b e l o w w h i c h r e s e l l e r s o f 
h i s p r o d u c t may not s e l l i t . The a b s o l u t e p r o h i b i t i o n i s s u b j e c t 
t o two e x e m p t i o n s , i n r e s p e c t o f recommended p r i c e s and l o s s -
l e a d e r s e l l i n g . These a r e d i s c u s s e d more f u l l y b e l o w . 

8.4 The p r o h i b i t i o n does n o t a p p l y t o t h e s p e c i f i c a t i o n o f 
a maximum r e s a l e p r i c e , w h i c h i s e x p r e s s l y exempted f r o m t h e 
T r a d e P r a c t i c e s A c t by p a r a g r a p h 45(5) ( c ) . (See p a r a g r a p h 8 . 2 4 ) . 

S u b m i s s i o n s 

8.5 Some s u b m i s s i o n s a r g u e d t h a t t h e p r a c t i c e o f r e s a l e p r i c e 
m a i n t e n a n c e s h o u l d be p e r m i t t e d . I t w o u l d t h e n , i t i s a r g u e d , 
be i n t h e s u p p l i e r ' s i n t e r e s t t o s e t a r e s a l e p r i c e w h i c h w o u l d 
g u a r a n t e e a " r e a s o n a b l e " r a t e o f r e t u r n t o a l l t h o s e who s o l d 
h i s product,. S m a l l s p e c i a l i s t r e t a i l e r s w o u l d b e n e f i t t h r o u g h 
t h e p r o v i s i o n o f t h i s g u a r a n t e e d " r e a s o n a b l e " r e t u r n and t h r o u g h 
t h e e l i m i n a t i o n o f p r i c e c o m p e t i t i o n from l a r g e r e t a i l e r s . 

The C o m m i t t e e ' s v i e w s 

8.6 I t i s a c c e p t e d t h a t a r e l a x a t i o n o f t h e p r o h i b i t i o n on 
r e s a l e p r i c e m a i n t e n a n c e c o u l d b e n e f i t s m a l l r e t a i l e r s i n c e r t a i n 
f i e l d s b u t t h e b e n e f i t w o u l d be o f a s h o r t t e r m n a t u r e and w o u l d 
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not s t r e n g t h e n t h e m a r k e t p o s i t i o n o f s m a l l r e t a i l e r s a s much 
as m i g h t a t f i r s t a p p e a r . M o r e o v e r s u c h a r e l a x a t i o n o f t h e 
p r o h i b i t o n would be a t v a r i a n c e w i t h t h e c o m p e t i t i v e t h r u s t o f 
t h e A c t w h i c h we e n d o r s e ( s e e p a r a g r a p h s 4.18 and 4 . 1 9 ) . 

8.7 However even were s y s t e m s o f e f f e c t i v e r e s a l e p r i c e 
m a i n t e n a n c e to be r e i n t r o d u c e d by s u p p l i e r s , t h e f i x i n g o f j h e 
r e t a i l p r i c e by t h e s u p p l i e r w o u l d r e j ^ i l t _ J j ] _ j ^ e a t e r _ profit~p§r : 

u n i t t ^ t B o ^ e""̂ _r e s e l l e r s who were „a15Te to j o b t a i n volume" oTiscbun-ts 

"and o t j h e r b e n e f i t s Trom" wthe s u p p l i e r than a c h i e v e d by t h e s m a l l . 
r e t a i l e r . The pro f I t's " so""g'ainedwould' 'pefiri 11 g r ea'ter non-pr i c e 

• com pe 11- t4-on~r£3a^;^^ e r y , 
"more a d v a n t a g e o u s consumer c r e d i t , e t c . The s m a l l r e t a i I e F ~ w o u l d 
r e m a i n a t a l o n g term c o m p e t i t i v e d i s a d v a n t a g e . ~ . ~ . ™ ™ . . . 

8.8 Nor would the r e i n t r o d u c t i o n of r e s a l e p r i c e maintenance 
n e c e s s a r i l y ojj.ar_.anteja_J:hat _sjjj3plJ^er^j^Qjild set j_esale p r i c e s 

^dequ^-be.-^ _enjiux.e^ r s 
Jl^s^e.^v.labil.i^,y_ i s marg i n a l t a suf f i c l e n t r e t u r n to ensure t h e i r 
p r o f i t a b i l i t y _ . A^^supplier 1 s 'decTslon to engage Tn^Tes^Te^pfTee 
maintenance and set a p a r t i c u l a r r e s a l e p r i c e i s based on the 
s u p p l i e r ' s assessment of the marketing s t r a t e g y t h a t best s e r v e s 
h i s s e l f - i n t e r e s t , weighing the i n c r e a s e i n market p e n e t r a t i o n 
gained by having a l a r g e number o f o u t l e t s a g a i n s t the l o s s of 
consumer s a l e s o c c a s i o n e d by s e t t i n g a h i g h e r r e t a i l - p r i c e . I n 
markets where the s u p p l i e r faces c o n s i d e r a b l e c o m p e t i t i o n i n the 
consumer market or can achieve h i g h volume through few o u t l e t s , 
the s u p p l i e r w i l 1 tend to lower h i s r e s a l e pr i c e to the po i n t 
where h i s goods are o n l y m a r g i n a l l y p r o f i t a b l e , i f a t a l l , f o r 
h i s s m a l l e r , l e s s v i a b l e , o u t l e t s . 

8.9 I n d e e d , t h i s seems to be the true s i t u a t i o n i n those 
r e t a i l i n g s e c t o r s which are most i n favour of the r e i n t r o d u c t i o n 
o f r e s a l e p r i c e maintenance. S e v e r e c o m p e t i t i o n f o r the consumer 
market between s u p p l i e r s has r e s u l t e d i n changed marketing and 
d i s t r i b u t i o n s t r a t e g i e s and p r a c t i c e s , i n which the importance of 
the r o l e of the t r a d i t i o n a l s p e c i a l i s t r e t a i l e r has been g r e a t l y 
reduced. 

8.10 Lf—r-^^4-e~~43J£i~c^jaa.ntejiajic^_di_d.._benefit some smal 1 
r e t a i l e r s . i t jtfpuj-d benef i t them a t the expense ot a c o n s i d e r a b l e 
^®5iiSJti2XL-\"3L .^okP^.t 11iofT i n the f e^atlr^etrtroT"?-" and • amtjuntj:t&^a 
_ r e d i s t r T b u t ion ~of Fncome'^rpqt"co"hs"umeTs 'a's a g r ^ u j T T i o r e t a i l e r s 
as a i g r o u p , j e j s a 1 e p r i c e ma i n±e nFnce "wduTd" no t ' " a s s i s t the _ smal I 
r e t a ile.r_-jj^l^^-^-4^1wa-s.,^££ec t ive i n f'fxlng3he£aXl~-prXc.ei ..jaftuLah 

w e j r e ^ i ^ h e r J : h a n they o t h e r w i s e would be. To the e x t e n t t h a t , 
cojisumers.^ t r a n s f e r o f 
income f rom t consumers to _ r e t a i l e r s_as a group. Of t h i s 

t r a n s f e r r e d income a l a r g e p r o p o r t i o n , perhaps even the major 
p r o p o r t i o n , would be reaped by the l a r g e r r e t a i l e r s . 

8.11 The f i x i n g of r e t a i l p r i c e s has s i g n i f i c a n t a n t i 
c o m p e t i t i v e e f f e c t s . I t d i s a d v a n t a g e s _the a g g r e s s i v e _ a n d 
e f f i c i e n t r e t a i 1 ex,, who i s ' J P T even t e d from t r a n s l a t i n g " 1 ^ f T i c i e n c i e s 

and economies he has achieved"Thto lower and more c o m p e t i t i v e 
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, p r i c e s and d i s a d v a_n tag e j s t h e new e t i t r a n t t o t h e r e l ^ i j j j i o ^ m a r k e t 
i n t h a t he i s d e n i e d rTex™ i b i T r̂ Ty ^ n ~1T'̂  
p a r t i c i p a n t s "Tn^Ke marTet" ha^™Te"ss''-tn15eht f v e 'to""see"I?"Trfbre 
e f f i c i e n t methods o f d i s t r i b u t i o n and t r a d i t i o n a l i n e f f i c i e n t 
d i s t r i b u t i o n p r a c t i c e s t e n d t o p e r s i s t when p r i c e s a r e f i x e d . 
Consumer p r e f e r e n c e s a r e l e s s e f f e c t i v e l y t r a n s m i t t e d and p r i c e 
m i s a l l o c a t i o n o f r e s o u r c e s r e s u l t s . 

SECTION 2 - PUBLIC BENEFIT AMD RESALE PRICE MAINTENANCE 

8.12 Some s u b m i s s i o n s a r g u e d t h a t i n some c i r c u m s t a n c e s r e s a l e 
* p r i c e m a i n t e n a n c e m i g h t be j u s t i f i a b l e as b e i n g i n t h e p u b l i c 
i n t e r e s t . In t h i s s e c t i o n we examine t h e s e s u b m i s s i o n s and g i v e 
o u r v i e w s . 

P r e s e r v e s S p e c i a l i s t R e t a i l e r s 

F 8.13 One p u b l i c b e n e f i t p u t f o r w a r d c o n s i s t e d o f t h e 
p r e s e r v a t i o n o f a p a r t i c u l a r s o r t o f b u s i n e s s m a n - a s p e c i a l i s t 
r e t a i l e r who i s an e x p e r t i n t h e goods he s e l l s and i s a b l e t o 
g i v e consumers q u a l i f i e d a d v i c e on w h i c h goods t o buy f o r 
p a r t i c u l a r p u r p o s e s and on t h e i r s a f e and e f f i c i e n t u s e . 

8.14 ^ I t i s a r g u e d t h a t t h e p r o v i s i o n o f t h i s q u a l i f i e d a d v i c e 
. i mposes a c o s t on t h e s p e c i a l i s t r e t a i l e r , w h i c h he i s u n a b l e t o 
r e c o u p from th e consumer i n t h e a b s e n c e o f r e s a l e p r i c e 
m a i n t e n a n c e . The consumer w i l l o b t a i n t h e a d v i c e from t h e 
s p e c i a l i s t r e t a i l e r and t h e n buy t h e goods f r o m a n o t h e r r e t a i l e r 
who i s s e l l i n g them more c h e a p l y . I n t h e l o n g t e r m , p r i c e 
c o m p e t i t i o n w i l l , w i t h o u t r e s a l e p r i c e m a i n t e n a n c e , f o r c e t h e 
d i s a p p e a r a n c e o f s p e c i a l i s t r e t a i l e r s , t h u s d e p r i v i n g c o n s u m e r s 
o f t h e b e n e f i t o f i n f o r m e d g u i d a n c e on p r o d u c t s . 

/ 8/. 15 However th e b e n e f i t o f more a d e q u a t e consumer i n f o r m a t i o n 
I i/s one w h i c h i s i n c r e a s i n g l y a v a i l a b l e t o t h e consumer f r o m 
j purees o t h e r t h a n t h e s p e c i a l i s t r e t a i l e r - g o v e r n m e n t a l b o d i e s , 
consumer g r o u p s , t h e m e d i a , o t h e r r e t a i l e r s and m a n u f a c t u r e r s . 

8.16 Even i f t h i s b e n e f i t were one t h a t were o n l y a v a i l a b l e 
t o c o n s u m e r s t h r o u g h t h e p r e s e r v a t i o n o f t h e s p e c i a l i s t r e t a i l e r 
by way o f r e s a l e p r i c e m a i n t e n a n c e , i t w o u l d h a r d l y j u s t i f y t h e 
d i s a d v a n t a g e s t o t h e p u b l i c i n t e r m s o f h i g h e r r e t a i l p r i c e s 
f l o w i n g f rom r e s a l e p r i c e m a i n t e n a n c e . 

E n s u r e A d e q u a t e S e r v i c e 

8.17 A n o t h e r argument a d v a n c e d i n f a v o u r o f r e s a l e p r i c e 
m a i n t e n a n c e i s t h a t i t e n a b l e s t h e r e s e l l e r t o p r o v i d e a d e q u a t e 
s e r v i c e f a c i l i t i e s . 

^5.18 I t i s common f o r a m a n u f a c t u r e r t o r e q u i r e h i s d e a l e r s 
to m a i n t a i n s e r v i c e f a c i l i t i e s and r e p a i r f r e e , o r a t a low 
c h a r g e , goods b r o u g h t i n f o r s e r v i c e d u r i n g t h e w a r r a n t y p e r i o d , 
t h e r e s e l l e r b e i n g e x p e c t e d t o r e c o u p p a r t o r a l l o f h i s c o s t s 
o f p r o v i d i n g t h e s e r v i c e f r o m h i s p r o f i t s on t h e i n i t i a l s a l e . 
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Wi t h o u t r e s a l e p r i c e ma i n t e n a n c e and w i t h s t r o n g pr i c e 
c o m p e t i t i o n t h e r e w i l l be no m a r g i n i n the r e t a i l p r i c e t o 
s u b s i d i s e r e p a i r o r s e r v i c i n g c o s t s . A c c o r d i n g l y , i t i s a r g u e d 
t h a t , r e s a l e p r i c e m a i n t e n a n c e s h o u l d be p e r m i t t e d so t h a t r e t a i l 
p r i c e s a r e i n c r e a s e d t o a l e v e l t h a t a l l o w s s e r v i c i n g and 
r e p a i r i n g to be done f r e e o r w e l l b e l o w c o s t . 

8.19 We see l i t t l e . m e r i t , i n t h i s a r g ument. We do n o t see i t 
as a p u b l i c b e n e f i t f o r r e p a i r o r s e r v i c i n g c o s t s t o be 
s u b s i d i s e d by r e t a i l p r i c e s . Consumers s h o u l d be f r e e t o buy 
good s wi t h o r wi t h o ut a s e r v i c i n g o r r e p a i r i n g 'pac k a g e '. 

Recommended P r i c e s 

8.20 S e c t i o n 97 p r o v i d e s t h a t a s u p p l i e r i s n o t g u i l t y o f 
r e s a l e p r i c e m a i n t e n a n c e m e r e l y b e c a u s e he u s e s a t r u e 
recommended pr i c e . 

8.21 T h i s r e f l e c t s a d e s i r a b l e b a l a n c e between two c o n f l i c t i n g 
i n t e r e s t s . On t h e one hand , i t l e a d s t o g r e a t e r p r i c e r i g i d i t y 
a t t h e r e t a i l l e v e l t h a n would o t h e r w i s e be t h e c a s e . On t h e 
o t h e r , i t p r o v i d e s s m a l l b u s i n e s s m e n w i t h g u i d a n c e i n s e t t i n g 
p r i c e s , and c o m p e n s a t e s f o r t h e i r l a c k o f r e s o u r c e s and e x p e r t i s e 
i n t h i s a r e a . 

"8.22 Some s u b m i s s i o n s a l l e g e d t h a t a m a n u f a c t u r e r 1 s recommended 
p r i c e was o c c a s i o n a l l y t o o l o w t o e n s u r e t h e r e s e l l e r a 
" r e a s o n a b l e r e t u r n on t h e p r o d u c t " . 

•8.23 I t i s d i f f i c u l t t o see t h e v a l i d i t y o f t h i s a r g ument. 
Where the r e s e l l e r i s n o t f a c i n g e f f e c t i v e p r i c e c o m p e t i t i o n , 
he i s under no o b l i g a t i o n t o comp l y w i t h t h e r e c o m m e n d a t i o n and 
may s e t a h i g h e r p r i c e i f he w i s h e s , i f n e c e s s a r y c o v e r i n g t h e 
m a n u f a c t u r e r ' s p r i c e l a b e l w i t h h i s own. Where t h e r e s e l l e r 
f a c e s e f f e c t i v e p r i c e c o m p e t i t i o n , he wi11 be u n a b l e t o r a i se 
the p r i c e h i m s e l f i n any e v e n t . 

Maximum R e s a l e P r i c e M a i n t e n a n c e 

8.24 P a r a g r a p h 45 (5) (c) a l l o w s a s u p p l i e r t o f i x t h e maximum 
p r i c e a t w h i c h a r e s e l l e r may s e l l p r o d u c t s o b t a i n e d d i r e c t l y o r 
i n d i r e c t i y f rom t h e s u p p l i e r . T h i s c o n d u c t i s exempt from t h e 
T r a d e P r a c t i c e s A c t , w h e t h e r o r n o t i t s u b s t a n t i a l l y l e s s e n s 
c o m p e t i t i o n i n a m a r k e t , u n l e s s i t c o n s t i t u t e s m o n o p o l i z a t i o n 
w i t h i n the meaning o f s e c t i o n 46. 

8.25 Some s u b m i s s i o n s a r g u e d t h a t s m a l l b u s i n e s s e s s u f f e r e d 
where the s u p p l i e r imposed a maximum r e s a l e p r i c e t o o l o w t o 
p r o v i d e t h e s m a l l b u s i n e s s m a n an a d e q u a t e r e t u r n . 

8.26 P r o h i b i t i n g t h e f i x i n g o f maximum r e s a l e p r i c e s would o n l y 
b e n e f i t t h o s e r e t a i l e r s who c o u l d i n c r e a s e t h e i r p r i c e s above 
the l e v e l recommended by t h e i r s u p p l i e r . 

8.27 R e t a i l e r s , who c o u l d c h a r g e a h i g h e r p r i c e t h a n t h a t 
recommended by t h e s u p p l i e r i n t h e i r m a r k e t w o u l d be a b l e t o do 
so e i t h e r b e c a u s e t h e y p r o v i d e d t h e consumer w i t h s i g n i f i c a n t 
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n o n - p r i c e a d v a n t a g e s o r b e c a u s e t h e y a r e i n s u l a t e d f rom m a r k e t 
f o r c e s by t h e p o s s e s s i o n o f a monopoly i n an e x c l u s i v e t e r r i t o r y , 
e i t h e r c o n f e r r e d by t h e m a n u f a c t u r e r o r t h e r e s u l t o f s u c h o t h e r 
f a c t o r s a s d i s t a n c e f rom o t h e r o u t l e t s o r z o n i n g r e q u i r e m e n t s . 

8.28 The a b i l i t y t o f i x maximum r e t a i l p r i c e s i s a v a l u a b l e 
e l e m e n t i n t h e s u p p l i e r 1 s m a r k e t s t r a t e g y . I t must a c h i e v e 
c e r t a i n volume t a r g e t s and needs t o be c e r t a i n t h a t i t s p r o d u c t s 
sel-1 i n numbers t h a t make i t p r o f i t a b l e f o r i t t o o p e r a t e . The 
a b i l i t y t o f i x t h e maximum p r i c e w i l l g i v e i t some d e g r e e o f 
c o n t r o l o v e r r e t a i l e r s t o e n s u r e t h a t i t s s a l e s t a r g e t s a r e met. 
T h i s w o u l d be p a r t i c u l a r l y i m p o r t a n t f o r s m a l l m a n u f a c t u r e r s . 

8.29 M o r e o v e r a l l o w i n g t h e f i x i n g o f maximum r e s a l e p r i c e s i s 
c o n s i s t e n t w i t h one o f t h e ai m s o f t h e r e s a l e p r i c e m a i n t e n a n c e 
l a w - to b e n e f i t c o n s u m e r s t h r o u g h t h e l o w e r i n g o f p r i c e s . 

L o s s - l e a d e r i n g 

8.30 W h i l e g e n e r a l l y a s u p p l i e r i s p r o h i b i t e d f rom w i t h h o l d i n g 
s u p p l i e s o f goods from a r e s e l l e r t h a t d i s c o u n t s he may w i t h h o l d 
s u p p l i e s where t h e r e s e l l e r d i s c o u n t s b e l o w c o s t ( S e c t i o n 9 8 ) . 

8.31 Under t h i s e x c e p t i o n a s u p p l i e r may w i t h h o l d t h e s u p p l y 
o f h i s goods t o a p e r s o n who, w i t h i n t h e p r e c e d i n g y e a r , h as s o l d 
g o o d s o b t a i n e d d i r e c t l y o r i n d i r e c t l y f rom t h e s u p p l i e r a t l e s s 
t h a n t h e i r c o s t t o t h a t o t h e r p e r s o n b u t o n l y where t h e s a l e 
b e l o w c o s t was f o r t h e p u r p o s e o f a t t r a c t i n g t o t h e e s t a b l i s h m e n t 
a t w h i c h t h e goods were s o l d p e r s o n s l i k e l y t o p u r c h a s e o t h e r 
g o o d s o r o t h e r w i s e f o r t h e p u r p o s e o f p r o m o t i n g t h e b u s i n e s s o f 
t h a t o t h e r p e r s o n . 

8.32 The e x c e p t i o n does n o t a p p l y where t h e s a l e b e l o w c o s t 
was a g e n u i n e s e a s o n a l o r c l e a r a n c e s a l e o f g o o d s t h a t were n o t 
a c q u i r e d f o r t h e p u r p o s e o f b e i n g s o l d a t t h a t s a l e o r where the 
s a l e b e l o w c o s t t o o k p l a c e w i t h t h e c o n s e n t o f t h e s u p p l i e r . 

8.33 The r e l e v a n t c o s t t o the r e s e l l e r may i n c l u d e d e l i v e r y 
c h a r g e s , b u t do e s n o t i n c l u d e any p r o p o r t i o n o f t h e r e s e l l e r ' s 
o v e r h e a d s . 

8.34 The A c t do e s n o t p r o h i b i t s e l l i n g b e l o w c o s t n o r does i t 
r e q u i r e t h e s u p p l i e r t o w i t h h o l d s u p p l y t o a r e s e l l e r who i s 
s e l l i n g b e l o w c o s t i t m e r e l y p e r m i t s t h e s u p p l i e r t o w i t h h o l d 
s u p p l y i n c e r t a i n c i r c u m s t a n c e s i f he w i s h e s . 

8.35 A s u b s t a n t i a l number o f s u b m i s s i o n s u r g e d t h a t l o s s -
l e a d e r i n g s h o u l d be p r o h i b i t e d by t h e T r a d e P r a c t i c e s A c t . A l l 
o f t h e s e saw t h e a b o l i t i o n o f l o s s - l e a d e r i n g as g o i n g some way 
t o w a r d s r e d u c i n g what was p e r c e i v e d a s e x c e s s i v e and u n f a i r p r i c e 
c o m p e t i t i o n . I n many i n s t a n c e s i t was n o t c l e a r t h a t c a s e s o f 
a l l e g e d l o s s - l e a d i n g were i n f a c t t h e r e s u l t o f a f i r m r e s e l l i n g 
g o o d s b e l o w c o s t t o i t , r a t h e r t h a n m e r e l y p a s s i n g on s a v i n g s 
i n c o s t s g a i n e d t h r o u g h b u l k p u r c h a s e s . 
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8.36 The arg u m e n t s a d v a n c e d i n f a v o u r o f a p r o h i b i t i o n on l o s s -
l e a d e r i n g p a r a l l e l t h o s e a d v a n c e d f o r r e s a l e p r i c e m a i n t e n a n c e . 
Some s u b m i s s i o n s s a i d l o s s - l e a d e r i n g was an u n f a i r c o m p e t i t i v e 
p r a c t i c e and i t s a b o l i t i o n w o u l d enhance t h e p r o f i t a b i l i t y o f t h e 
s m a l l r e t a i l e r . The arg u m e n t s a d v a n c e d above a g a i n s t r e s a l e p r i c e 
m a i n t e n a n c e as a means o f p r o t e c t i n g s m a l l r e t a i l e r s a p p l y 
e q u a l l y h e r e and need n o t be r e p e a t e d . 

8.37 I n a d d i t i o n , i t i s a r g u e d t h a t l o s s - l e a d e r i n g smacks o f 
d e c e p t i o n o f c o n s u m e r s , who a r e l u r e d i n t o t h e l o s s - l e a d e r ' s 
s t o r e by an a r t i f i c i a l l y l o w p r i c e on a p a r t i c u l a r good and t h e n 
buy o t h e r goods w h i c h a r e n o t c o m p e t i t i v e l y p r i c e d . We 
do n o t a c c e p t t h i s a r g ument. The d e c e p t i v e p r a c t i c e o f b a i t 
a d v e r t i s i n g i s p r o h i b i t e d by s e c t i o n 56 w h i c h a d e q u a t e l y p r o t e c t s 
c o n s u m e r s . 

8.38 - The o t h e r main argument a g a i n s t l o s s - l e a d e r i n g t o some 
e x t e n t c o n t r a d i c t s t h e f i r s t - t h a t consumers a s s o c i a t e q u a l i t y 
w i t h p r i c e and t h e m a n u f a c t u r e r o u g h t t o be a b l e t o p r o t e c t 
h i m s e l f a g a i n s t h i s p r o d u c t g a i n i n g a low q u a l i t y image b e c a u s e 
o f l o s s - l e a d e r i n g by a r e s e l l e r . 

8.39 T h i s argument i s n o t c o n v i n c i n g a n d , i n any e v e n t , t h e 
argument w o u l d seem t o a p p l y o n l y t o p r o d u c t s w h i c h a r e 
c o n s i s t e n t l y l o s s - l e a d e r e d . However l o s s - l e a d e r i n g a p p e a r s n o t 
t o be p r a c t i s e d c o n t i n u a l l y w i t h p a r t i c u l a r g o o d s . On t h e 
c o n t r a r y r e t a i l e r s v a r y t h e g o o d s w h i c h t h e y l o s s - l e a d e r . 

8.40 The p r e s e n t s e c t i o n 98 p e r m i t s a m a n u f a c t u r e r who i s 
a g g r i e v e d by l o s s - l e a d e r i n g b e l o w c o s t t o w i t h h o l d s u p p l y from 
o f f e n d i n g r e s e l l e r s and i n o u r v i e w t h i s p r o v i s i o n i s s u f f i c i e n t 
t o p r o t e c t t h e l e g i t i m a t e i n t e r e s t s o f a m a n u f a c t u r e r . 

8.41 I n d e e d , i t c o u l d w e l l be a r g u e d t h a t on t h e g e n e r a l g r o u n d 
o f t h e p r o m o t i o n o f c o m p e t i t i o n , i t i s d i f f i c u l t t o see why t h e 
m a n u f a c t u r e r s h o u l d be p e r m i t t e d t o a c h i e v e t h e enhancement o f 
h i s p r o d u c t ' s image a t t h e e x p e n s e o f t h e r e t a i l e r ' s f r e e d o m t o 
a d o p t t h e p r i c i n g p o l i c y he deems most s u i t a b l e f o r t h e 
advancement o f h i s own b u s i n e s s . 

8.42 I t seems u n l i k e l y t h a t l o s s - l e a d e r i n g o f one p a r t i c u l a r 
p r o d u c t by a p a r t i c u l a r r e s e l l e r w o u l d o f t e n o c c u r on a 
s u f f i c i e n t l y c o n s i s t e n t b a s i s so as t o u n d e r m i n e i t s g e n e r a l 
a c c e p t a b i l i t y . T e r m i n a t i o n o f s u p p l i e s i n r e t a l i a t i o n f o r l o s s -
l e a d e r i n g c o u l d m e r e l y p r o v i d e a c o n v e n i e n t e x c u s e f o r a c t i o n 
w h i c h i s r e a l l y based on t h e r e s e l l e r ' s g e n e r a l l o w - p r i c i n g 
p o l i c y . 

r 
R e s a l e P r i c e M a i n t e n a n c e t o P r o t e c t S m a l l M a n u f a c t u r e r s 

8.43 I t was a l s o p u t t o us t h a t t h e p r o h i b i t i o n on r e s a l e p r i c e 
m a i n t e n a n c e s h o u l d i n some way be r e l a x e d t o a l l o w m a n u f a c t u r e r s 
t o p r o t e c t t h e m s e l v e s f r o m r e t a i l e r s who s e l l t h e m a n u f a c t u r e r s 
g o o d s a t l o w p r i c e s so c a u s i n g o t h e r r e t a i l e r s t o d e c l i n e t o 
s t o c k t h e m a n u f a c t u r e r s g o o d s . The c o n c e r n o f t h e m a n u f a c t u r e r 
i s t h a t t h i s c a u s e s s a l e s i n h i s p r o d u c t s t o d r o p . 
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8.44 We f e l t some sympathy f o r s m a l l m a n u f a c t u r e r s i n 
s i t u a t i o n s l i k e t h i s but c o n s i d e r i t would n o t be p o s s i b l e to 
amend t h e r e s a l e pr i c e ma i n t e n a n c e p r o v i s i o n s t o a l l o w them t o 
i n f l u e n c e a r e t a i l e r who d i s c o u n t s w i t h o u t , i n e f f e c t , r e p e a l i n g 
t h e p r o h i b i t i o n o f r e s a l e p r i c e ma i n t e n a n c e . 

8.45 We e x p l o r e d t h e p o s s i b i l i t y o f a l l o w i n g a m a n u f a c t u r e r 
t o c e a s e s u p p l i e s t o a r e t a i l e r who s e l l s g o o d s b e l o w h i s " t r u e 
c o s t s " ( a t p r e s e n t he may o n l y w i t h d r a w s u p p l i e s i f a r e t a i l e r 
s e l l s b e l o w i n v o i c e c o s t w i t h i n t h e p r e c e d i n g y e a r - s u b - s e c t i o n 
9 8 ( 2 ) ) . 

8.46 However, we f o u n d t h e c o n c e p t o f " t r u e c o s t " most e l u s i v e . 

8.47 E v e r y r e t a i l e r w i l l have d i f f e r e n t o v e r h e a d s and t h u s no 
one p e r c e n t a g e mark-up would be a p p l i c a b l e to a l l r e t a i l e r s . 
N o m i n a t i n g any one p e r c e n t a g e w o u l d be a r b i t r a r y . 

8.48 I t would be no more s a t i s f a c t o r y t o i n s e r t t h e t erm " t r u e 
c o s t " i n t h e A c t , u n d e f i n e d , l e a v i n g i t t o t h e p a r t i e s t o 
e s t a b l i s h what " t r u e c o s t " i s i n e a c h p a r t i c u l a r c a s e i n t h e 
C o u r t . T h i s i s b e c a u s e , n e c e s s a r i l y , i t must be up t o a r e t a i l e r 
t o a s s e s s t h e " t r u e c o s t s " o f h i s h a n d l i n g e a c h i t e m he s e l l s . 
A c c o r d i n g l y h i s " t r u e c o s t s " w i l l be w h a t e v e r he d e t e r m i n e s h i s 
" t r u e c o s t s " to be. 

8.49 I f a w o r k a b l e f o r m u l a f o r c a l c u l a t i n g " t r u e c o s t " had been 
a v a i l a b l e t o us we w o u l d have g i v e n s e r i o u s c o n s i d e r a t i o n t o 
recommend i n g some change to i m p l e m e n t i t s u s e , p r o v i d e d we were 
n o t a d v e r s e l y a f f e c t i n g p r i c e c o m p e t i t i o n : f o r example by 
i n t r o d u c i n g a back d o o r means o f p r i c e f i x i n g by r e t a i l e r s . 
To d a t e no s u c h w o r k a b l e f o r m u l a has become a v a i l a b l e and t h i s 
l e a v e s us i n the p o s i t i o n where we do c o n s i d e r p r i c e c o m p e t i t i o n 
t o be e s s e n t i a l t o t h e c o m p e t i t i v e p r o c e s s and f e e l t h a t t h e 
p r o h i b i t i o n o f r e s a l e p r i c e m a i n t e n a n c e i s v i t a l i n p r e s e r v i n g 
p r i c e c o m p e t i t i o n . A c c o r d i n g l y no change t o t h e r e s a l e pr i c e 
m a i n t e n a n c e p r o v i s i o n s i s recommended ( a t l e a s t u n t i l a w o r k a b l e 
f o r m u l a i s p r o d u c e d t o us) . 

SECTION 3 - CONCLUSION TO CHAPTER 8  

C o n c l u s i o n 

8.50 We c o n s i d e r t h e p r o h i b i t i o n o f r e s a l e p r i c e m a i n t e n a n c e 
f u n d a m e n t a l t o t h e f o s t e r i n g o f p r i c e c o m p e t i t i o n and i n 1 i n e 
w i t h t h e c o m p e t i t i v e t h r u s t o f t h e p r o v i s i o n s o f P a r t IV o f t h e 
A c t . 

F 

8.51 A f t e r e x a m i n i n g t h e a r g u m e n t s a g a i n s t t h e p r o h i b i t i o n o f 
r e s a l e p r i c e m a i n t e n a n c e we a r e o f t h e v i e w t h a t none o f t h e 
a r g u m e n t s w a r r a n t t h e r e l a x a t i o n o f t h e p r o h i b i t i o n . 
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CHAPTER 9 

ABUSE OF MARKET POWER 

SECTION 1 - MONOPOLIZATION  

I n t r o d u c t i o n 

1 The o n l y p r o v i s i o n o f t h e T r a d e P r a c t i c e s A c t t h a t d e a l s 
s o l e l y w i t h abuse o f m a r k e t power i s s e c t i o n 46 ( M o n o p o l i z a t i o n ) . 
T h i s p r o v i s i o n o u t l a w s s p e c i f i c c o n d u c t d i r e c t e d a t p r e v e n t i n g 
o t h e r s from e n g a g i n g i n c o m p e t i t i v e b e h a v i o u r . U n l i k e t h e 
c o m p e t i t i o n p r o v i s i o n s d i s c u s s e d i n C h a p t e r s 6, 7, 8 and 10, i t 
d o e s not p r o h i b i t c o n d u c t on t h e b a s i s o f i t s e f f e c t on 
c o m p e t i t i o n and i t does n o t p r o h i b i t p a r t i c u l a r c o n d u c t i n 
g e n e r a l . R a t h e r i t p r o h i b i t s a p a r t i c u l a r p e r s o n e n g a g i n g i n 
p a r t i c u l a r c o n d u c t . 

9.2 F o r a c o r p o r a t i o n t o be s u b j e c t to s e c t i o n 46 i t ( t o g e t h e r 
w i t h any r e l a t e d c o r p o r a t i o n ) , must be i n a p o s i t i o n 
s u b s t a n t i a l l y t o c o n t r o l a m a r k e t f o r g oods o r s e r v i c e s i n 
A u s t r a l i a . T h i s i n c l u d e s a company w h i c h by r e a s o n o f i t s s h a r e 
o f the m a r k e t o r i t s s h a r e o f t h e m a r k e t combined w i t h i t s a c c e s s 
to t e c h n i c a l k n o w l e d g e , raw m a t e r i a l s o r c a p i t a l , has t h e power 
to d e t e r m i n e the p r i c e s , o r c o n t r o l the p r o d u c t i o n o r 
d i s t r i b u t i o n o f a s u b s t a n t i a l p a r t o f t h e g oods o r s e r v i c e s i n 
t h a t m a r k e t ( s u b - s e c t i o n 46 ( 3 ) ) . 

9.3 I n o r d e r f o r a c o n t r a v e n t i o n t o o c c u r , t h e c o r p o r a t i o n 
must t a k e a d v a n t a g e o f i t s p o s i t i o n i n t h e m a r k e t f o r t h e p u r p o s e 
o f : 

(a) e l i m i n a t i n g o r s u b s t a n t i a l l y damag i n g a p e r s o n , 
b e i n g a c o m p e t i t o r o f t h e c o r p o r a t i o n i n t h a t 
m a r k e t o r i n any o t h e r m a r k e t ; 

(b) p r e v e n t i n g t h e e n t r y o f a p e r s o n i n t o any m a r k e t ; 
or 

(c) d e t e r r i n g or p r e v e n t i n g a p e r s o n f r o m e n g a g i n g i n 
c o m p e t i t i v e c o n d u c t i n any m a r k e t . 

Swanson C o m m i t t e e 

9.4 I n making i t s r e c o m m e n d a t i o n s on t h e 1974 A c t t h e Swanson 
Committee n o t e d t h a t s u b m i s s i o n s made t o i t a c c e p t e d t h e c o n c e p t 
u n d e r l y i n g t h e p r o v i s i o n s o f s e c t i o n 46 d e a l i n g w i t h m o n o p o l y 
power w h i c h g o , n o t t o t h e c r e a t i o n and c o n t i n u e d e x i s t e n c e o f 
m o n o p o l i e s , b u t t o t h e abuse by m o n o p o l i e s o f t h e i r power i n 
r e l a t i o n t o c o m p e t i t o r s . The Committee c o n s i d e r e d t h a t i n 
A u s t r a l i a n c o n d i t i o n s , a t t h a t t i m e , t h i s s y s t e m o f d e a l i n g w i t h 
m o n o p o l i e s was a p p r o p r i a t e . 

9.5 The C o m m i t t e e , h o w e v e r , recommended t h a t s e c t i o n 46 s h o u l d 
be amended t o p r o v i d e t h a t : 

an i n t e n t to m o n o p o l i z e i s r e g u i r e d ( p u r p o s i v e 
t e s t ) and 
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m o n o p o l i z a t i o n d o e s n o t o c c u r by r e a s o n o n l y o f 
i n v e s t m e n t i n new c a p i t a l and e q u i p m e n t . 

9.6 F o l l o w i n g t h e s e r e c o m m e n d a t i o n s t h e A c t was amended i n 
1977 t o make i t c l e a r e r t h a t o n l y p u r p o s i v e c o n d u c t by a m a r k e t -
d o m i n a t i n g c o n c e r n comes w i t h i n the p r o h i b i t i o n . 

C o m p e t i t i o n p o l i c y and Abuse o f M a r k e t Power 

9.7 As s t a t e d i n C h a p t e r 4, t h e p r i m a r y t h r u s t o f t h e 
c o m p e t i t i o n p r o v i s i o n s o f t h e A c t s h o u l d be t o w a r d s e f f i c i e n c y . 
However t h e r e s h o u l d be p r o t e c t i o n o f s m a l l f i r m s from t h e 
p r e d a t o r y c o n d u c t o f o t h e r f i r m s w i t h any s u b s t a n t i a l d e g r e e o f 
m a r k e t power to s u p p o r t s u c h c o n d u c t , i r r e s p e c t i v e o f t h e i r s i z e . 
W h i l s t s m a l l b u s i n e s s p r e s e r v a t i o n i s n o t n e c e s s a r i l y a d e s i r a b l e 
e c o n omic end i n i t s e l f i t may w e l l be d e s i r a b l e f o r s o c i a l , 
e conomic o r p o l i t i c a l r e a s o n s . W i t h o u t some p r o t e c t i o n f i r m s 
p o s s e s s i n g s u b s t a n t i a l m a r k e t power may w e l l be a b l e to i n s u l a t e 
t h e m s e l v e s from c o m p e t i t i o n from s m a l l e r f i rms by d r i v i n g them 
from m a r k e t s o r by p r e v e n t i n g them from e n t e r i n g m a r k e t s . The 
d i m i n u t i o n o f c o m p e t i t i o n c o n s e q u e n t upon s m a l l b u s i n e s s e s be i n g 
d e n i e d the o p p o r t u n i t y t o compete may w e l 1 w ork, i n t h e l o n g 
t e r m , a g a i n s t e f f i c i e n c y b e c a u s e the f i r m s w i t h m a r k e t power 
w o u l d e v e n t u a l l y be f r e e o f t h e d i s c i p l i n e s o f t h e m a r k e t p l a c e . 

9.8 S m a l l f i r m s a r e an i m p o r t a n t s o u r c e o f i n n o v a t i o n ; i n d e e d 
e x p e r i e n c e o v e r s e a s and i n A u s t r a l i a has shown t h a t s m a l l f i r m s 
a r e o f t e n more i n n o v a t i v e t h a n l a r g e r f i r m s . S m a l l f i r m s 
sho u l d no t be p r e v e n t e d from e n t e r i n g mar k e t s o r expand i n g . They 
s h o u l d n o t be a t r i s k o f b e i n g b l o c k e d o r d r i v e n o u t by e x i s t i n g 
f i r m s . E x i s t i n g f i r m s s h o u l d n o t be a b l e to f r e e z e m a r k e t f o r c e s 
and t o a r r e s t s t r u c t u r a l a d j u s t m e n t by r e m o v i n g f i r m s t h e y f i n d 
t r o u b l e s o m e . S m a l l f i r m s a r e a v i t a l s o u r c e o f c o m p e t i t i o n and 
keep l a r g e b u s i n e s s e s "on t h e i r toes'*. I t i s o b v i o u s l y p u b l i c 
p o l i c y t h a t t h e y s h o u l d n o t be removed from t h e m a r k e t p l a c e by 
t h e p r e d a t o r y abuse o f e c o nomic power. 

SECTION 2 - UNITED STATES EXPERIENCE 

I n t r o d u c t i o n 

9.9 The c o m p e t i t i o n l a w s o f o t h e r c o u n t r i e s t y p i c a l l y do n o t 
p e n a l i z e t h e mere p r e s e n c e o f "monopoly" power. They a r e , 
h o w e v e r , o f t e n wary o f t h e a t t a i n m e n t o f s u c h power and have 
c e r t a i n l y p r o h i b i t e d i t s a b u s e . I t i s u s e f u l , i n t h i s c o n t e x t , t o 
examine b r i e f l y some o f t h e i s s u e s r a i s e d by t h e i n t e r p r e t a t i o n 
o f s e c t i o n 2 o f t h e Sherman A c t , as t h e y d e m o n s t r a t e some o f t h e 
b a s i c p r o b l e m s a s s o c i a t e d w i t h t h i s t y p e o f l e g i s l a t i o n . 

I n t e n t t o a b u s e "monopoly power" 

9.10 The Sherman A c t i s n o t d i r e c t e d a g a i n s t t h e e x i s t e n c e o f 
a m onopoly b u t a g a i n s t m o n o p o l i z a t i o n , c o n d u c t i n v o l v i n g t h e 
i n t e n t i o n a l use o r a c q u i s i t i o n o f m a r k e t power to d e t e r , damage 
o r e l i m i n a t e c o m p e t i t o r s . T h i s was d e s c r i b e d i n t h e 1955 R e p o r t 
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o f t h e US A t t o r n e y - G e n e r a 1's Nat i o n a l Commi t t e e t o s t u d y t h e 
A n t i - T r u s t Laws as "Monopoly power p l u s an e l e m e n t o f 
d e l i b e r a t e n e s s " . 

9-11 I t i s c l e a r f rom US C o u r t i n t e r p r e t a t i o n o f Sherman A c t 
s e c t i o n 2, t h a t i n t e n t o r p u r p o s e ( t h e t e r m s a r e u s e d 
s y n o n y m o u s l y ) i s an e l e m e n t o f t h e o f f e n c e c r e a t e d by t h e 
s e c t i o n . 

9.12 What i s n o t c l e a r i s t h e means o f p r o v i n g t h e n e c e s s a r y 
i n t e n t when c o n s i d e r i n g t h e u n i l a t e r a l c o n d u c t o f a m o n o p o l i s t . 
The i s s u e s were r e l a t i v e l y c l e a r - c u t i n S t a n d a r d O i l Co. o f New  
J e r s e y v US 221 US1 (1911) where t h e C o u r t s t a t e d t h a t t h e 
eVTdence " g i v e s r i s e t o t h e p r i m a f a c i e p r e s u m p t i o n o f i n t e n t and 
p u r p o s e t o m a i n t a i n t h e d o m i n a n c e o v e r t h e i n d u s t r y , a 
p r e s u m p t i o n made c o n c l u s i v e by the d e f e n d a n t ' s c o n d u c t " . The 
C o u r t e x p l a i n e d t h a t t h e p o s i t i o n o f m a r k e t dominance had n o t 
been o b t a i n e d by " n o r m a l methods o f i n d u s t r i a l d e v e l o p m e n t " b u t 
by c o n d u c t w h i c h n e c e s s a r i l y i n v o l v e d t h e i n t e n t t o d r i v e t h e 
o t h e r s from the f i e l d and e x c l u d e them from t h e r i g h t t o t r a d e . 

9.13 The d i s t i n c t i o n between n o r m a l and p r e d a t o r y b u s i n e s s 
p r a c t i c e s i s s t i l l an i n t e g r a l p a r t o f U.S. m o n o p o l i z a t i o n l a w , 
b u t n o t a l l c a s e s a r e as c l e a r - c u t as S t a n d a r d O i l . 

9.14 The C o u r t i n US v A l u m i n i u m Company o f A m e r i c a 148 F2d 
416 (1945) ( A l c o a ) was n o t t r o u b l e d by t h e r e q u i r e m e n t o f 
" i n t e n t " and gave a f i n d i n g t h a t A l c o a had a monopoly o f v i r g i n 
a l u m i n i u m i n g o t . H e re, w i t h o u t o v e r t l y p r e d a t o r y c o n d u c t b u t by 
making r e a s o n e d b u s i n e s s d e c i s i o n s i n a n t i c i p a t i n g i n c r e a s e s i n 
demand f o r t h e p r o d u c t , A l c o a had d o u b l e d and r e d o u b l e d i t s 
p r o d u c t i o n c a p a c i t y b e f o r e o t h e r f i r m s had e n t e r e d t h e f i e l d . By 
1939 A l c o a h e l d 90% o f t h e m a r k e t . 

9.15 I n A l c o a t h e C o u r t d i s m i s s e d t h e need to show i n t e n t . I t 
s a i d " t o r e a d monopoly as demanding any s p e c i f i c i n t e n t makes a ; 

n o n s e n s e o f i t f o r no m o n o p o l i s t m o n o p o l i s e s u n c o n s c i o u s o f what 
he i s d o i n g . H e r e , A l c o a meant t o k e e p , and d i d k e e p , t h a t 
c o m p l e t e and e x c l u s i v e h o l d upon the i n g o t m a r k e t w i t h w h i c h i t 
s t a r t e d " . Thus once m o n o p o l y power i s e s t a b l i s h e d , t h e onus l i e s 
on t h e d e f e n d a n t to p r o v e t h a t i t i s i r r e m e d i a b l e o r t h e 
i n e v i t a b l e r e s u l t o f s u p e r i o r s k i l l a s a d e f e n c e . 

9.16 However, i n US v G r i n n e l l C o r p 384 US 563 (1966) t h e 
Supreme C o u r t f o u n d t h e d e f e n d a n t s had s a t i s f i e d t h e t e s t f o r 
u n l a w f u l m o n o p o l i z a t i o n w h i c h was d e f i n e d as m o n o p o l y power p l u s 
" t h e w i l f u l a c q u i s i t i o n o r m a i n t e n a n c e o f t h a t power as 
d i s t i n g u i s h e d from g r o w t h o r d e v e l o p m e n t as a c o n s e q u e n c e o f a 
s u p e r i o r p r o d u c t , b u s i n e s s acumen, o r h i s t o r i c a c c i d e n t " (page 
5 7 1 ) . I t may be t h a t t h e p o s s e s s i o n o f m o n o p o l y power i s n o t 
p r e s u m p t i v e l y u n l a w f u l , b u t r a t h e r t h a t t h e d e g r e e o f i n t e n t 
r e q u i r e d to be p r o v e d v a r i e s i n v e r s e l y w i t h t h e d e g r e e o f 
m o n o p o l y power e n j o y e d by t h e d e f e n d a n t . I n p r a c t i c e t h e C o u r t s 
have p a i d l i t t l e more t h a n 1 i p - s e r v i c e to the r e q u i r e m e n t o f 
i n t e n t . 
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SECTION 3 - ELEMENTS OF SECTION 46  

" F o r t h e p u r p o s e " e l e m e n t 

9.17 I n s e c t i o n 46 o f t h e T r a d e P r a c t i c e s A c t , t h e i n s e r t i o n 
o f " f o r t h e p u r p o s e o f " i n t h e 1977 amendments c l e a r l y i m p o r t s 
an e l ement o f " d e l i b e r a t e n e s s " i n t o t h e s e c t i o n . 

9.18 What does " i n t e n t i o n " o r " p u r p o s e " mean? The word 
" p u r p o s e " i s d e f i n e d i n the S h o r t e r O x f o r d E n g l i s h D i c t i o n a r y as 
" t h a t wh i c h one s e t s b e f o r e o n e s e l f as a t h i n g t o be done o r 
a t t a i n e d ; t h e o b j e c t w h i c h one has i n v i e w " . The word 
" i n t e n t i o n " may be u n d e r s t o o d t o c o v e r r e s u l t s w h i c h may 
r e a s o n a b l y f l o w from what i s d e l i b e r a t e l y done. However t h e 
p r e s u m p t i o n t h a t a p e r s o n i n t e n d s the n a t u r a l c o n s e q u e n c e s o f h i s 
a c t c o u l d a l l o w a C o u r t to draw i n f e r e n c e s f r o m a p e r s o n ' s 
c o n d u c t as t o what he i n t e n d e d t o a c h i e v e by h i s c o n d u c t . 

9.19 When t h e r e i s no d i r e c t e v i d e n c e as t o p u r p o s e , t h e c o u r t s 
w i l l have to r e l y h e a v i l y on i n f e r e n c e s drawn from t h e a c t u a l 
c o n s e q u e n c e s o f t h e d e f e n d a n t ' s c o n d u c t . I t i s n o t p o s s i b l e to 
i n d i c a t e t h e e x t e n t t o w h i c h t h e c o u r t s w i l l draw s u c h 
i n f e r e n c e s . Each c a s e w i l l depend upon the e v i d e n c e b e f o r e t h e 
c o u r t s , b u t a f i n d i n g o f " p u r p o s e " {as enunc i a t e d i n s e c t i o n 4F) 
i s an e s s e n t i a l e l e m e n t o f any c o n t r a v e n t i o n . 

9.20 The T r a d e P r a c t i c e s C o m m i s s i o n i n i t s s u b m i s s i o n a r g u e s 
a g a i n s t t h e r e t e n t i o n o f t h e " p u r p o s e " e l e m e n t i n s e c t i o n 46 
(Page 37 o f i t s s u b m i s s i o n ) . 

9.21 We a g r e e w i t h t h e C o m m i s s i o n t h a t the p u r p o s e e l e m e n t i s 
v e r y d i f f i c u l t t o p r o v e i n t h e c o n t e x t o f " e c o n o m i c " l e g i s l a t i o n 
l i k e the T r a d e P r a c t i c e s A c t . However, we a r e c o n c e r n e d t h a t 
remov i n g t h e p u r p o s e e l e m e n t a l t o g e t h e r c o u l d g i v e t h e p r o v i s i o n 
a v e r y wide a p p l i c a t i o n and b r i n g w i t h i n i t s a m b i t much 
l e g i t i m a t e b u s i n e s s c o n d u c t . I t i s a l s o a f u n d a m e n t a l a i m t h a t 
c o m p e t i t i v e cond u c t s h o u l d n o t be o u t l a w e d . I n v i e w o f o u r 
r e c o m m e n d a t i o n t h a t t h e a m b i t o f s e c t i o n 46 be e x t e n d e d so t h a t 
i t w i l l more c l e a r l y p r o h i b i t p r e d a t o r y c o n d u c t by f i r m s w i t h a 
s u b s t a n t i a l d e g r e e o f m a r k e t power we p e r c e i v e t h a t t h e r e i s a 
need to p l a c e some l i m i t on t h e a p p l i c a t i o n o f t h e s e c t i o n . 

9.22 I t i s o n l y p u r p o s i v e m i s u s e o f m a r k e t power and n o t 
i n a d v e r t e n t c o n d u c t o r e f f i c i e n c y i n s p i r e d c o n d u c t t h a t s h o u l d 
be a t r i s k . A c c o r d i n g l y , we recommend t h a t t h e p u r p o s e e l e m e n t 
s h o u l d r e m a i n b e c a u s e we c o n s i d e r i t i s f u n d a m e n t a l to a 
p r o v i s i o n d e a l i n g w i t h m i s u s e o f m a r k e t power. 

The " s u b s t a n t i a l l y t o c o n t r o l a m a r k e t " e l e m e n t 

9.23 I n o u r v i e w , u n i l a t e r a l p r e d a t o r y c o n d u c t s h o u l d 
c l e a r l y be b r o u g h t w i t h i n t h e s c o p e o f s e c t i o n 46 i f i t i s 
engaged i n by any f i r m a b u s i n g any s u b s t a n t i a l d e g r e e o f m a r k e t 
p o w e r . The p r e s e n t words " s u b s t a n t i a l l y t o c o n t r o l a m a r k e t f o r 
g o o d s o r s e r v i c e s " have on one v i e w o f t h e i r d e f i n i t i o n a s s e t 
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o u t i n s u b - s e c t i o n 46(3) been w r i t t e n down so as e f f e c t i v e l y t o 
l o w e r t h e t h r e s h o l d o f f i r m s w h i c h a r e s u b j e c t to s c r u t i n y under 
S e c t i o n 46 t o i n c l u d e most f i r m s i n p a r t i c u l a r m a r k e t s w h i c h do 
have s u b s t a n t i a l m a r k e t power. However, we have th e c l e a r 
i m p r e s s i o n t h a t many p e o p l e , i n c l u d i n g some who seek t o e n f o r c e 
t h e A c t , t e n d t o i n t e r p r e t t h e words and t h e i r d e f i n i t i o n as 
o n l y p r o s e r i b i n g p u r p o s i v e c o n d u c t by t h e m a r k e t l e a d e r . I f 
t h i s i n t e r p r e t a t i o n were c o r r e c t t h e s e c t i o n w o u l d n o t be 

r e f f e c t i v e t o c u r t a i l t h e p r e d a t o r y a c t i o n s o f o t h e r p o w e r f u l 
f i r m s , i n a m a r k e t , w h i c h a r e d i r e c t e d a t s m a l l e r f i r m s . In any 
e v e n t we t h i n k t h a t t h e s e d o u b t s as t o t h e l i m i t e d c l a s s o f f i r m s 
t o w h i c h s e c t i o n 46 has a p p l i c a t i o n a r e the main r e a s o n why the 
s e c t i o n has n o t been th e s u b j e c t o f much l i t i g a t i o n . 

9.24 We t h i n k t h a t i f t h e words " i n a p o s i t i o n s u b s t a n t i a l l y 
t o c o n t r o l a m a r k e t f o r goods o r s e r v i c e s " were r e p l a c e d by t h e 
w ords " t h a t has a s u b s t a n t i a l d e g r e e o f m a r k e t power" t h e 
d i r e c t i o n o f t h e s e c t i o n ' s t h r u s t w o u l d be c l e a r e r . We w o u l d 
a l s o recommend c e r t a i n o t h e r c o n s e q u e n t i a l changes and an 
amendment w h i c h w o u l d make i t c l e a r t h a t i t i s not n o r m a l o r even 
f i e r c e c o m p e t i t i v e r i v a l r y between f i r m s o f c o m p a r a t i v e l y e q u a l 
s t r e n g t h w h i c h i t i s s o u g h t t o c o n t a i n b u t r a t h e r t h e p r e d a t o r y 
a c t s o f p o w e r f u l f i r m s a g a i n s t s m a l l e r f i r m s . 

9.2 5 I f t h e changes we s u g g e s t a r e made s e c t i o n 46 s h o u l d be 
l e s s ambiguous and s h o u l d c l e a r l y be a b l e to be used by 
v i c t i m i s e d s m a l l e r f i r m s i n p r e v e n t i n g p r e d a t o r y c o n d u c t engaged 
i n a g a i n s t them by medium as w e l l as l a r g e f i r m s , w h i l s t a t t h e 
same t i m e e n s u r i n g t h a t n o r m a l c o m p e t i t i v e b e h a v i o u r , 
p a r t i c u l a r l y between f i r m s o f e q u a l m a r k e t power, i s n o t 
a f f e c t e d . 

9.26 We c o n s i d e r e d and d i s c a r d e d t h e i d e a o f i m p o r t i n g i n t o 
t h e s e c t i o n t h e t h e o r e t i c a l e c o n o m i c t e s t o f m a r k e t power -
w h e t h e r a f i r m can r a i s e i t s p r i c e s w i t h o u t l o s i n g a s i g n i f i c a n t 
p o r t i o n o f i t s volume o f s a l e s . In p r e s e n t t i m e s w i t h 
i n s t i t u t i o n a l wage f i x i n g and p r i c e a p p r o v a l by b o d i e s e x t e r n a l 
t o f i r m s , p r i c e s r e g u l a r l y (and sometimes u n i f o r m l y ) i n c r e a s e . 
T h i s c o u l d g i v e t h e i m p r e s s i o n t h a t p a r t i c u l a r f i r m s can 
" d e t e r m i n e " t h e p r i c e s when t h e y " p a s s on" wage i n c r e a s e s , f o r 
e x a m p l e , and a d o p t i o n o f t h i s t e s t as t h e t h r e s h o l d m i g h t n o t 
t a k e due a c c o u n t o f t h e s e i n s t i t u t i o n a l r i g i d i t i e s i n t h e 
m a r k e t . In any e v e n t we were r e l u c t a n t to recommend m a j o r 
s t r u c t u r a l c h a n g es u n t i l t h e p r e s e n t w o r d i n g , w i t h o u r 
recommended amendments, has been more t h o r o u g h l y t e s t e d . 

The Words " t a k i n g a d v a n t a g e o f t h e power" 

9.27 I n o u f v i e w t h e s e words mean "use m a r k e t power"; t h a t i s , 
t h e o v e r t d e l i b e r a t e e x e r c i s e o f m a r k e t power. To a v o i d 
c o n f u s i o n and m i s u n d e r s t a n d i n g we recommend t h a t t h e word " u s e " 
r e p l a c e t a k e " a d v a n t a g e o f " (see o u r d r a f t l e g i s l a t i o n a t 
p a r a g r a p h 9 . 3 6 ) . 
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SECTION 4 - PRICE DISCRIMINATION AND ABUSE OF MARKET POWER  

I n t r o d u c t i o n 

9.28 On t h e m a t e r i a l put t o u s , s e c t i o n 49 ( p r i c e 
d i s c r i m i n a t i o n ) has been m i s u n d e r s t o o d and m i s i n t e r p r e t e d . The 
s i t u a t i o n has n o t been h e l p e d by t h e c o n t e n t i o u s and d i f f i c u l t 
h i s t o r y w h i c h t h e R o b i n s o n Patman A c t has had i n t h e US; even 
now no c a s e l a w e x i s t s i n A u s t r a l i a , n o r a r e p r i n c i p l e s o f 
a p p l i c a t i o n a v a i l a b l e so t h a t c o n f i d e n t a s s e r t i o n s may be made 
about the o p e r a t i o n o f t h e s e c t i o n . 

9.29 We a g r e e w i t h t h e T r a d e P r a c t i c e s C o m m i s s i o n when i t s a y s 
" I t i s n e c e s s a r y to bear i n mind t h a t the p e r c e p t i o n o f t h e l a w 
among b u s i n e s s m e n i s o f t e n t h e d e c i s i v e c o n s i d e r a t i o n b e c a u s e o f 
i t s e f f e c t on t h e i r c o n d u c t l o n g b e f o r e any q u e s t i o n s o f 
l i t i g a t i o n a r i s e . " ( P a r a g r a p h 4.83 T r a d e P r a c t i c e s C o m m i s s i o n 
F i f t h A n n u a l R e p o r t 1 9 7 8 / 9 ) . 

9.30 The m a t e r i a l a v a i l a b l e to us s u g g e s t s t h a t t h e f l e x i b i l i t y 
o f p r i c i n g i s i m p a i r e d by t h e o p e r a t i o n o f s e c t i o n 49 and c e r t a i n 
r i g i d i t i e s a r e i n t r o d u c e d b o t h by t h e s e c t i o n and the 
u n c e r t a i n t i e s o f i t s a p p l i c a t i o n . Some o f t h i s m a t e r i a l was p u t 
t o t h e Swanson Committee and i t saw t h i s as a r e a s o n f o r i t s 
r e p e a l . We a g r e e w i t h t h e Swanson Commi t t e e ' s v i e w e x p r e s s e d 
a t p a r a g r a p h 7.21 t h a t s e c t i o n 49 has had a d e t r i m e n t a l e f f e c t . 
(see C h a p t e r 1 0 ) . 

9.31 We a l s o c o n s i d e r i t a m i s c o n c e p t i o n t o r e g a r d s e c t i o n 49 
as a p r o v i s i o n d e s i g n e d p r i n c i p a l l y t o a s s i s t s m a l l b u s i n e s s . 
R a t h e r i t i s a p r o v i s i o n d e s i g n e d t o p r o t e c t c o m p e t i t i o n w h i c h 
i n c i d e n t a l l y and o n l y r a r e l y p r o t e c t s f i r m s f r o m some d i s c r i m i n ¬
a t o r y p r i c i n g c o n d u c t . As s t a t e d i n c h a p t e r 10 we do n o t t h i n k 
s e c t i o n 49 s h o u l d be amended t o b r i n g i t c l o s e r t o t h e US 
R o b i n s o n Patman A c t (and hence p r o t e c t c o m p e t i t o r s ) . However, 
a d o p t i o n o f o u r r e c o m m e n d a t i o n , s h o u l d have t h e e f f e c t o f 
e n s u r i n g t h e r e g u l a t i o n under s e c t i o n 46 o f much p r e d a t o r y p r i c e 
d i s c r i m i n a t i o n t h a t s m a l l b u s i n e s s s e e k s (and i n t h e p a s t has 
u s u a l l y f a i l e d ) t o have r e g u l a t e d under s e c t i o n 49. 

SECTION 5 - CONCLUSION 

C o n c l u s i o n 

9.32 In t h e C o m m i t t e e ' s v i e w , an amendment t o t h e A c t 
c o n s i s t e n t w i t h o u r t e r m s o f r e f e r e n c e i s ava i l a b l e wh i c h w o u l d 
make i t c l e a r t h a t s e c t i o n 46 p r o s c r i b e s c e r t a i n p r e d a t o r y 
c o n d u c t whfich i s o b j e c t i o n a b l e t o s m a l l b u s i n e s s e s t h e r e b y 
i m p r o v i n g t h e i r m a r k e t p o s i t i o n w i t h o u t d e r o g a t i n g f r o m t h e 
t h r u s t o f c o m p e t i t i o n w h i c h t h e A c t s e e k s t o p r e s e r v e . 

9.33 Our s u g g e s t e d amendment i s d e s i g n e d t o e n s u r e t h e 
p r e v e n t i o n o f c o n d u c t w h i c h has t h e p u r p o s e o f e l i m i n a t i n g 
c o m p e t i t o r s o r p r e v e n t i n g e n t r y . The p u r p o s e e l e m e n t s h o u l d be 
r e t a i n e d i n o r d e r t o p r e v e n t i n c i d e n t a l e l i m i n a t i o n o r e n t r y 
p r e v e n t i o n b e i n g p r o h i b i t e d . M o r e o v e r , t h e t h r e s h o l d t e s t s h o u l d 
be amended so as t o make c e r t a i n t h a t t h e p r o v i s i o n a p p l i e s t o 
a l l f i r m s t h a t have a s u b s t a n t i a l d e g r e e o f m a r k e t power. 
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9.34 The m a r k e t p o s i t i o n o f s m a l l b u s i n e s s w o u l d be i m p r o v e d 
upon a d o p t i o n o f o u r r e c o m m e n d a t i o n b e c a u s e : 

(a) s m a l l b u s i n e s s e s w i l l more r e a d i l y p e r c e i v e t h a t 
t h i s s e c t i o n r a t h e r t h a n s e c t i o n 49 i s d e s i g n e d 
t o p r o t e c t them f r o m p r e d a t o r y p r i c e d i s c r i m i n 
a t i o n , p r i c e c u t t i n g and o t h e r c o n d u c t a m o u n t i n g t o 
abuse o f power. 

(b) s e c t i o n 46 w i l l r e g u l a t e t h e p r e d a t o r y c o n d u c t o f 
a w i d e r c l a s s o f t h e more p o w e r f u l f i r m s . 

(c) t h e e f f e c t o f o n l y f o c u s i n g on t h e b e h a v i o u r o f 
f i r m s w h i c h have g r e a t e r m a r k e t power t h a n t h e 
a l l e g e d v i c t i m o u g h t t o make i t c l e a r t h a t t h e 
s e c t i o n i s aimed a t t h e abuse o f m a r k e t power 
r a t h e r t h a n t h e a c q u i s i t i o n o f m a r k e t power. 

(d) t h e c h a n g e s a r e n o t r a d i c a l so t h a t t h e i r 
i n t r o d u c t i o n s h o u l d n o t c a u s e c o n f u s i o n and s m a l l 
b u s i n e s s and t h e C o m m i s s i o n s h o u l d be a b l e t o make 
b e t t e r use o f t h e s e c t i o n now t h a t i t s meaning 
( h o p e f u l l y ) has been c l a r i f i e d . 

9.35 The p r o v i s i o n w o u l d n o t have a p p l i c a t i o n t o l e g i t i m a t e 
b u s i n e s s c o n d u c t , f o r example t o l a r g e f i r m s r e f l e c t i n g e c o n o m i e s 
o f s c a l e or o t h e r e f f i c i e n c e s i n t h e i r t r a d i n g a c t i v i t i e s n o r 
w o u l d i t have a p p l i c a t i o n t o f i e r c e c o m p e t i t i v e c o n d u c t between 
s m a l l f i r m s w h i c h have c o m p a r a b l e m a r k e t power. We t h i n k t h a t 
t h e e f f e c t o f t h e s u g g e s t e d s u b - s e c t i o n (2A) w i l l be t h a t p e o p l e 
w i l l c o n c e n t r a t e on t h e c o n v e r s e o f t h e p e r m i t t e d c o n d u c t when 
a n a l y s i n g w h e t h e r a f i r m and i t s c o n d u c t a r e c a u g h t by s u b 
s e c t i o n ( 1 ) . 

P r o p o s e d Amendment 

9.36 We recommend t h a t s e c t i o n 46 be amended a l o n g t h e 
f o l l o w i n g l i n e s . 

SECTION 46. Abuse o f M a r k e t Power 

(1) A c o r p o r a t i o n t h a t has a s u b s t a n t i a l d e g r e e o f power i n a 
m a r k e t s h a l l n o t use t h a t power f o r t h e p u r p o s e o f -

(a) e l i m i n a t i n g o r s u b s t a n t i a l l y damaging a p e r s o n , 
b e i n g a c o m p e t i t o r i n t h a t m a r k e t o r i n any o t h e r 
m a r k e t o f t h e c o r p o r a t i o n o r o f a body c o r p o r a t e 

r r e l a t e d t o t h e c o r p o r a t i o n ; 

(b) p r e v e n t i n g t h e e n t r y o f a p e r s o n i n t o t h a t m a r k e t 
o r i n t o any o t h e r m a r k e t ; o r 

(c) d e t e r r i n g o r p r e v e n t i n g a p e r s o n f r o m e n g a g i n g i n 
c o m p e t i t i v e c o n d u c t i n t h a t m a r k e t o r i n any o t h e r 
m a r k e t . 
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(2) I f -

(a) a body c o r p o r a t e t h a t i s r e l a t e d t o a c o r p o r a t i o n 
h a s , o r two o r more b o d i e s c o r p o r a t e e a c h o f w h i c h 
i s r e l a t e d t o t h e one c o r p o r a t i o n t o g e t h e r have 
a s u b s t a n t i a l d e g r e e o f m a r k e t power; o r 

(b) a c o r p o r a t i o n , and a body c o r p o r a t e " t h a t i s , o r 
two o r more b o d i e s c o r p o r a t e e a c h o f w h i c h i s , 
r e l a t e d t o t h a t c o r p o r a t i o n , t o g e t h e r have a 
s u b s t a n t i a l d e g r e e o f m a r k e t power 

t h e c o r p o r a t i o n s h a l l be deemed f o r t h e p u r p o s e s o f t h i s 
s e c t i o n t o have a s u b s t a n t i a l d e g r e e o f m a r k e t power. 

(2A) S u b - s e c t i o n (1) does n o t a p p l y t o c o n d u c t t o t h e e x t e n t 
t h a t t h a t c o n d u c t a f f e c t s a p e r s o n whose m a r k e t power i n 
a r e l e v a n t m a r k e t i s n o t s u b s t a n t i a l l y l e s s t h a n t h a t o f 
t h e c o r p o r a t i o n . 

(3) A r e f e r e n c e i n t h i s s e c t i o n t o a c o r p o r a t i o n o r o t h e r body 
c o r p o r a t e h a v i n g a s u b s t a n t i a l d e g r e e o f power i n a m a r k e t 
i n c l u d e s a r e f e r e n c e t o a c o r p o r a t i o n o r o t h e r body 
c o r p o r a t e , as t h e c a s e may b e , h a v i n g , by r e a s o n o f i t s 
s h a r e o f t h a t m a r k e t , o r i t s s h a r e o f t h a t m a r k e t combined 
w i t h t h e a v a i l a b i l i t y t o i t o f t e c h n i c a l k n o w l e d g e , raw 
m a t e r i a l s o r c a p i t a l , a s u b s t a n t i a l d e g r e e o f power i n 
r e s p e c t o f a s u b s t a n t i a l p a r t o f t h e g o o d s o r s e r v i c e s i n 
t h a t m a r k e t . 

(4) A r e f e r e n c e i n t h i s s e c t i o n t o h a v i n g a s u b s t a n t i a l d e g r e e 
o f power i n a m a r k e t s h a l l be c o n s t r u e d as a r e f e r e n c e t o 
h a v i n g a s u b s t a n t i a l d e g r e e o f m a r k e t power e i t h e r as a 
s u p p l i e r o r as an a c q u i r e r o f goods o r s e r v i c e s i n a 
m a r k e t . 

(5) W i t h o u t e x t e n d i n g by i m p l i c a t i o n t h e meaning o f s u b 
s e c t i o n ( 1 ) , a c o r p o r a t i o n s h a l l n o t be t a k e n t o 
c o n t r a v e n e t h a t s u b - s e c t i o n by r e a s o n o n l y t h a t i t 
a c q u i r e s p l a n t o r e q u i p m e n t . 

(6) T h i s s e c t i o n does n o t p r e v e n t a c o r p o r a t i o n f r o m e n g a g i n g 
i n c o n d u c t t h a t does n o t c o n s t i t u t e a c o n t r a v e n t i o n o f 
any o f t h e f o l l o w i n g s e c t i o n s , n a m e l y , s e c t i o n s 45, 45B, 
47 and 50, by r e a s o n t h a t an a u t h o r i z a t i o n i s i n f o r c e 
o r by r e a s o n o f t h e o p e r a t i o n o f s e c t i o n 93. 

9.37 We b e l i e v e t h i s amendment t o s e c t i o n 46 w o u l d c o n s i d e r a b l y 
i m p r o v e t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s . 

SECTION 6 - REFUSAL TO DEAL 

The P r o b l e m 

9.38 W h i l e n o t a p r e d o m i n a n t c o m p l a i n t o f s m a l l b u s i n e s s i n 
A u s t r a l i a , a number o f t h o s e t h a t made s u b m i s s i o n s s a i d t h a t 
t h e i r p o s i t i o n i n t h e m a r k e t was a d v e r s e l y a f f e c t e d by t h e i r 
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i n a b i l i t y t o o b t a i n s u p p l i e s o r m a r k e t s due t o o t h e r s r e f u s i n g 
t o d e a l w i t h them. 

9.39 W h i l e t h e r e i s no s p e c i f i c r e f u s a l t o d e a l l a w i n 
A u s t r a l i a (as t h e r e i s i n Canada and a number o f E u r o p e a n 
c o u n t r i e s ) s u p p l i e r s (and i n some c a s e s , b u y e r s ) a r e p r o h i b i t e d 
f r o m r e f u s i n g t o d e a l w i t h o t h e r s i f t h e r e f u s a l i n v o l v e s c o n d u c t 
c a t e g o r i s e d as e x c l u s i v e d e a l i n g , r e s a l e p r i c e m a i n t e n a n c e , 
p r i m a r y o r s e c o n d a r y b o y c o t t s , m o n o p o l i z a t i o n o r a g r e e m e n t s t h a t 
a r e s u b s t a n t i a l l y a n t i - c o m p e t i t i v e . 

9.40 However, i n r e s p e c t o f a s t r a i g h t o u t r e f u s a l t o d e a l ( n o t 
i n v o l v i n g t h e a b o v e m e n t i o n e d m a t t e r s as s u c h) we gave c o n s i d e r 
a t i o n t o a g e n e r a l l a w t h a t w o u l d r e q u i r e d o m i n a n t o r p o w e r f u l 
f i r m s n o t t o u n r e a s o n a b l y w i t h h o l d s u p p l i e s o r n o t t o 
u n r e a s o n a b l y deny m a r k e t s t o s m a l l b u s i n e s s . However, we soon 
became c o n v i n c e d t h a t any s u c h r e q u i r e m e n t s w o u l d have s e r i o u s 
i m p l i c a t i o n s and c o u l d n o t be i n t r o d u c e d wi t h o u t a s u b s t a n t i a l 
d e b a t e . 

9.41 We were n o t c o n v i n c e d t h a t any w o r k a b l e s o l u t i o n i s 
a v a i l a b l e and t h u s we were n o t a b l e t o g i v e t h i s s u b j e c t g r e a t e r 
c o n s i d e r a t i o n a t t h i s t i m e w i t h o u t j e o p a r d i s i n g t h e t i m i n g o f t h e 
w h o l e o f t h i s R e p o r t . 

9.42 I t was put to us t h a t i n modern t i m e s t h e r e i s a good c a s e 
f o r t h e l a w r e q u i r i n g t h e e c o n o m i c a l l y s t r o n g t o d e a l w i t h t h e 
weak upon r e a s o n a b l e t e r m s . I n d e e d , many o f o u r r e c e n t consumer 
p r o t e c t i o n l a w s have been b a s e d on j u s t t h i s p r e m i s e (see t h e 
e x t e n s i o n to t h e d e f i n i t i o n o f "consumer" by t h e T r a d e P r a c t i c e s  
Amendment A c t 1 9 7 7 ) . 

C o n c l u s i o n 

9.43 We make no r e c o m m e n d a t i o n i n r e s p e c t o f r e f u s a l t o d e a l 
l a w . However we c o n s i d e r t h a t t h i s m a t t e r s h o u l d be t h e s u b j e c t 
o f p u b l i c d e b a t e . 

SECTION 7 - GENERAL PROHIBITION OF HARSH UNCONSCIONABLE OR UNFAIR  
CONDUCT 

9.44 The Committee n o t e s w i t h i n t e r e s t a s u b m i s s i o n f r o m t h e 
Law C o u n c i l o f A u s t r a l i a i n w h i c h i t i s a r g u e d t h a t b u s i n e s s 
w o u l d b e n e f i t f r o m a g e n e r a l p r o h i b i t i o n o f h a r s h , u n c o n s c i o n a b l e 
o r u n f a i r c o n d u c t i r r e s p e c t i v e o f w h e t h e r o r n o t t h e c o n d u c t 
i n v o l v e d i n j u r y t o c o m p e t i t i o n o r abuse o f m a r k e t power. 

9.45 As i n d i c a t e d i n C h a p t e r 4 o f t h i s R e p o r t , we e n d o r s e t h e 
a i m o f P a r t IV o f t h e A c t - b e i n g to promote e f f i c i e n c y t h r o u g h 
t h e m a i n t e n a n c e o f t h e c o m p e t i t i v e p r o c e s s . 

9.46 We would see a l a w p r o h i b i t i n g " u n f a i r " b u s i n e s s c o n d u c t 
as g o i n g f u r t h e r and n o t b e i n g c o m p a t i b l e w i t h t h e p r o v i s i o n s 
o f P a r t IV b e c a u s e t h e p r o v i s i o n s r e g u l a t e c o n d u c t a c c o r d i n g t o 
t h e c o m p e t i t i v e e f f e c t o f t h e c o n d u c t and n o t , as a l a w b a s e d 
on " f a i r n e s s " w o u l d , on i t s m o r a l i t y . We a l s o s e e i t as h a v i n g 
a v e r y w i d e i m p a c t beyond t h e p r e s e n t b o u n d a r i e s o f P a r t s I V and 
V. 
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9.47 However, we f e e l t h e r e i s g r e a t m e r i t i n e x p o s i n g t h e 
p r o p o s a l o f t h e T r a d e P r a c t i c e s Committee o f t h e Law C o u n c i l o f 
A u s t r a l i a f o r d e b a t e and d i s c u s s i o n and c o n s i d e r i t a w o r t h w h i l e 
a r e a f o r t h e Government t o keep under a c t i v e e x a m i n a t i o n . 
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CHAPTER 10  

PRICE DISCRIMINATION  

SECTION 1 - OVERVIEW OF AUSTRALIAN PRICE DISCRIMINATION LAW  

P r i c e D i s c r i m i n a t i o n Law P r e 1974 

10.1 Under t h e T r a d e P r a c t i c e s A c t 1965 t h e s e e k i n g o r i n d u c i n g 
o f f a v o u r a b l e t e r m s or p r i c e s was made an e x a m i n a b l e p r a c t i c e 
under p a r a g r a p h 3 6 ( 1 ) ( a ) and t h e e n g a g i n g i n p r i c e c u t t i n g , by a 
p e r s o n i n a d o m i n a n t m a r k e t p o s i t i o n , w i t h t h e o b j e c t o f 
s u b s t a n t i a l l y damaging t h e b u s i n e s s o f a c o m p e t i t o r o r p r e v e n t i n g 
a p o s s i b l e compet i t o r from e n t e r i n g t h e m a r k e t , was made an 
e x a m i n a b l e p r a c t i c e under s u b - s e c t i o n 3 6 ( 2 ) . 

10.2 The n e t e f f e c t o f t h e 1965 A c t ' s p r o v i s i o n s was to i n h i b i t 
a p e r s o n who e n j o y e d a s u b s t a n t i a l d e g r e e o f m a r k e t power from 
u s i n g t h a t dominance a g a i n s t , o r to the d e t r i m e n t o f , c o m p e t i t o r s 
i n a p a r t i c u l a r m a r k e t . The f i r s t p r o v i s i o n was aimed a t a n t i 
c o m p e t i t i v e c o n d u c t o f p u r c h a s e r s w h i l e t h e s e c o n d a p p l i e d t o 
b o t h s u p p l i e r s and p u r c h a s e r s who had t h e r e q u i s i t e d e g r e e o f 
m a r k e t power and used t h a t power f o r t h e p u r p o s e o f e l i m i n a t i n g 
o r p r e v e n t i n g c o m p e t i t i o n . 

10.3 I t i s d i f f i c u l t t o gauge th e e f f e c t i v e n e s s o r adequacy o f 
t h e s e p r o v i s i o n s a t t h i s l a t e s t a g e . T h e r e were no r e p o r t s o f 
any a c t i o n b e i n g t a k e n under p a r a g r a p h 36(1 ) (a) d u r i n g i t s 
o p e r a t i o n . However, an e x t r a c t from t h e T h i r d A n n u a l R e p o r t o f 
t h e C o m m i s s i o n e r o f T r a d e P r a c t i c e s (1970) may g i v e some 
i n d i c a t i o n as t o how t h e p r o v i s i o n was v i e w e d : 

"My O f f i c e has had no c o m p l a i n t s f r o m s u p p l i e r s a b o u t 
t h r e a t s o r p r o m i s e s f r o m a p o w e r f u l b u y e r ; p r e s u m a b l y 
s u p p l i e r s a r e g l a d to have t h e b u s i n e s s . The s m a l l e r 
c o m p e t i t o r o f t h e p o w e r f u l b u y e r i s h a r d l y i n a p o s i t i o n 
t o c o m p l a i n e i t h e r . He does n o t know what p r e s s u r e s , i f 
a n y , t h e p o w e r f u l b u y e r has u s e d on t h e s u p p l i e r . He may 
know t h a t he i s n o t a b l e to buy as w e l l , b u t p r o b a b l y 
a c c e p t s t h a t t h e r e a s o n i s t h e s m a l l e r s i z e o f h i s o r d e r s . 
The s e c t i o n l e a v e s t h e s u p p l i e r f r e e t o g i v e d i s c r i m i n 
a t o r y terms i f he w i s h e s " . 

10.4 The two p r o v i s i o n s were r e p e a l e d when t h e c u r r e n t T r a d e  
P r a c t i c e s A c t came i n t o o p e r a t i o n i n 1974. 

T r a d e P r a c t i c e s A c t 1974 
r 

10.5 The T r a d e P r a c t i c e s B i l l , i n t r o d u c e d i n t o P a r l i a m e n t i n 
l a t e 1973, c o n t a i n e d what has become t h e p r e s e n t day s e c t i o n 49. 
T h i s p a r t i c u l a r s e c t i o n a t t r a c t e d much comment d u r i n g t h e p a s s a g e 
o f t h e B i l l , i n P a r l i a m e n t as w e l l as f r o m a c a d e m i c s , l a w y e r s and 
t h e b u s i n e s s community. 

10.6 The s e c t i o n had i t s o r i g i n s i n U n i t e d S t a t e s l e g i s l a t i o n , 
p a r t i c u l a r l y t h e R o b i n s o n Patman A c t . T h i s s t a t u t e has been 
s e v e r e l y c r i t i c i s e d s i n c e i t s i n t r o d u c t i o n (see p a r a g r a p h s 10.86 
t o 10.93 below) and i t s amendment o r r e p e a l has been a d v o c a t e d 
i n c r e a s i n g l y by a number o f U.S. a u t h o r i t i e s , i n c l u d i n g t h e 
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Department o f J u s t i c e . By way o f c o n t r a s t Canada has r e c e n t l y 
e n a c t e d (or r e - e n a c t e d ) a s i m i l a r law {see p a r a g r a p h 5 . 7 9 ) . 

10.7 The t e n o r o f r e a c t i o n t o t h e i n t r o d u c t i o n o f s e c t i o n 49 
was e x p r e s s e d by P r o f e s s o r S t e p h e n B r e y e r , P r o f e s s o r o f Law a t 
H a r v a r d Law S c h o o l , i n an a r t i c l e i n t h e A u s t r a l i a n Law J o u r n a l , 
J a n u a r y .1977. As B r e y e r put i t : 

"The A m e r i c a n s t a t u t e has been c r i t i c i s e d w i t h v i r t u a l 
u n a n i m i t y by e c o n o m i s t s and a c a d e m i c a n t i - t r u s t e x p e r t s as 
i m p e d i n g , r a t h e r t h a n p r o m o t i n g , c o m p e t i t i o n . The F e d e r a l 
T r a d e C o m m i s s i o n i n r e c e n t y e a r s has c u r t a i l e d i t s 
e n f o r c e m e n t o f t h i s s t a t u t e , and, t h e r e i s now a s t r o n g 
move a f o o t t o r e p e a l i t . Under t h e s e c i r c u m s t a n c e s one 
must wonder whether the d i f f e r e n c e s i n t h e w o r d i n g i n t h e 
A u s t r a l i a n v e r s i o n (s.49) a r e s u f f i c i e n t t o overcome t h e 
A m e r i c a n d i f f i c u l t i e s . " (page 3 6 ) . 

10.8 B r e y e r r e c o u n t e d some o f t h e e c o n o m i c o b j e c t i o n s t o l a w s 
a g a i n s t p r i c e d i s c r i m i n a t i o n i n t h e f o l l o w i n g t e r m s : 

" U n j u s t i f i e d p r i c e d i s c o u n t s came t o be o f f e r e d by f i r m s 
i n c o n c e n t r a t e d i n d u s t r i e s . Economic t h e o r y s u g g e s t s t h a t 
f i rms i n s u c h i n d u s t r i e s o f t e n do n o t compete i n pr i c e , 
r a t h e r t h e y t e n d t o f i x p r i c e s above c o m p e t i t i v e l e v e l s , 
f a i r l y s e c u r e i n t h e knowledge t h a t each f i r m w i l l f o r e g o 
t h e s h o r t - r u n c o m p e t i t i v e a d v a n t a g e s o f a p r i c e c u t f o r 
f e a r t h a t a l l i t s c o m p e t i t o r s w i l l r a p i d l y match i t s l o w e r 
p r i c e , p r e v e n t i n g i t from a t t r a c t i n g new c u s t o m e r s . " 
(page 37) 

B r e y e r d e v e l o p e d t h e g e n e r a l p r o p o s i t i o n f r o m t h i s 
a n a l y s i s t h a t -

" t h e more c o n c e n t r a t e d t h e i n d u s t r y i n an economy, th e 
more harm t h a t can be done by a r u l e a g a i n s t p r i c e 
d i s c r i m i n a t i o n . F o r t h e s e r e a s o n s , a s t r i c t i n t e r p r e 
t a t i o n o f s 49 i s l i k e l y t o p r o v e p a r t i c u l a r l y h a r m f u l i n 
A u s t r a l i a . S i n c e A u s t r a l i a n i n d u s t r y i s h i g h l y 
c o n c e n t r a t e d , t h e n e t e f f e c t o f p r e v e n t i n g p r i c e 
d i s c r i m i n a t i o n i s more l i k e l y t o be u n i f o r m l y h i g h p r i c e s 
t h a n u n i f o r m l y low o n e s . " (page 3 7 ) . 

I t i s s i g n i f i c a n t t h a t t h e m a t e r i a l w h i c h came b e f o r e t h e 
Swanson C o m m i t t e e , and t h a t w h i c h i s b e i n g p u t b e f o r e u s , t e n d s 
t o c o n f i r m t h i s o u t l o o k . 

10.9 D u r i n g t h e p a s s a g e o f t h e T r a d e P r a c t i c e s B i l l t h r o u g h 
P a r l i a m e n t i n 1973 and 1974, d o u b t s were c o n s t a n t l y r a i s e d as t o 
t h e a p p r o p r i a t e n e s s o f t h e d i s c r i m i n a t i o n p r o v i s i o n s i n an A c t 
d e s i g n e d t o i m p r o v e and m a i n t a i n c o m p e t i t i o n i n t h e A u s t r a l i a n 
economy: 

"We do n o t b e l i e v e t h a t t h i s l e g i s l a t i o n , as i t i s now 
p r o p o s e d w i l l s e r v e as an a n t i - i n f l a t i o n a r y m e a s u r e . 
I n d e e d , t h e g e n e r a l t h r u s t o f t h e p r i c e s d i s c r i m i n a t i o n 
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p r o v i s i o n s r u n s c o u n t e r to t h e s e a n t i - i n f l a t i o n , k e e p i n g 
p r i c e s down, c o n c e p t s . I n d e e d , i f one has a l o o k a t t h e 
p r i c e s d i s c r i m i n a t i o n p r o v i s i o n s , one s e e s t h e y w i l l 
r e q u i r e the s u p p l y i n g o f goods on t h e same t e r m s and 
c o n d i t i o n s t o a l l o u t l e t s , w i t h some e x c e p t i o n s . . . i t w i l l 
have t h e c o n t r a r y e f f e c t o f r e d u c i n g c o m p e t i t i o n to t h e 
g e n e r a l l e v e l o f some o t h e r i n e f f i c i e n t s u p p l i e r " . (Mr. 
S i n c l a i r ; House o f R e p r e s e n t a t i v e s D a i l y H a n s a r d 7 
November 1973 a t page 2 9 1 9 ) . 

10.10 N o t w i t h s t a n d i n g t h e s t r o n g c r i t i c i s m s v o i c e d , s e c t i o n 49 
was r e t a i n e d , a l t h o u g h w i t h some amendments t o t h e o r i g i n a l d r a f t 
w h i c h d i d not a f f e c t t h e s u b s t a n c e o f t h e p r o v i s i o n . 

The P r o v i s i o n s o f S e c t i o n 49 

10.11 S e c t i o n 49 o f t h e T r a d e P r a c t i c e s A c t p r o h i b i t s d i s c r i m i n 
a t i o n by a c o r p o r a t i o n , i n t r a d e o r commerce, between p u r c h a s e r s 
o f goods o f l i k e g r a d e and q u a l i t y . The d i s c r i m i n a t i o n must be 
i n r e l a t i o n t o e i t h e r : 

(a) the p r i c e s c h a r g e d f o r the g o o d s ; 

(b) any d i s c o u n t s , a l l o w a n c e s , r e b a t e s o r c r e d i t s g i v e n 
o r a l l o w e d i n r e l a t i o n to the s u p p l y o f t h e g o o d s ; 

(c) t h e p r o v i s i o n o f s e r v i c e s i n r e s p e c t o f t h e g o o d s ; 
or 

(d) the making o f payments f o r s e r v i c e s p r o v i d e d i n 
r e s p e c t o f t h e g o o d s . 

10.12 D i s c r i m i n a t o r y c o n d u c t w i l l be c a u g h t by t h i s p r o v i s i o n 
o n l y where i t i s o f s u c h m a g n i t u d e o r i s o f s u c h a r e c u r r i n g o r 
s y s t e m a t i c c h a r a c t e r t h a t i t has o r i s l i k e l y t o have the e f f e c t 
o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n a m a r k e t f o r g o o d s . 
The r e l e v a n t m a r k e t i s t h a t i n w h i c h th e c o r p o r a t i o n s u p p l i e s 
g o ods ( t h e p r i m a r y m a r k e t ) o r t h o s e p u r c h a s e r s s u p p l y g o o d s ( t h e 
s e c o n d a r y m a r k e t ) . ( S u b - s e c t i o n 4 9 ( 1 ) ) . 

10.13 The s e c t i o n p r o v i d e s f o r two d e f e n c e s t o d i s c r i m i n a t o r y 
c o n d u c t : 

(a) where th e d i s c r i m i n a t i o n makes o n l y a r e a s o n a b l e 
a l l o w a n c e f o r t h e d i f f e r e n c e s i n c o s t o f 
m a n u f a c t u r e , d i s t r i b u t i o n , s a l e o r d e l i v e r y 
r e s u l t i n g f rom d i f f e r i n g p l a c e s t o w h i c h goods a r e 

r s u p p l i e d to the p u r c h a s e r s ; methods by w h i c h goods 
ar e s u p p l i e d t o t h e p u r c h a s e r s ; o r q u a n t i t i e s i n 
w h i c h th e g oods a r e s u p p l i e d t o the p u r c h a s e r s ; 
( p a r a g r a p h 49 (2) ( a ) ) and 

(b) where th e d i s c r i m i n a t i o n i s c o n s t i t u t e d by t h e 
d o i n g o f an a c t i n good f a i t h t o meet a p r i c e o r 
b e n e f i t o f f e r e d by a c o m p e t i t o r o f t h e s u p p l i e r , 
( p a r a g r a p h 49 (2) ( b ) ) . 
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10.14 A p e r s o n who, i n t r a d e o r commerce, i n d u c e s o r a t t e m p t s t o 
i n d u c e a c o r p o r a t i o n t o d i s c r i m i n a t e i n a manner p r o h i b i t e d or 
who e n t e r s i n t o any t r a n s a c t i o n t h a t , t o h i s k n o w l e d g e , w o u l d 
r e s u l t i n h i s r e c e i v i n g t h e b e n e f i t o f a d i s c r i m i n a t i o n t h a t i s 
p r o h i b i t e d w i l l a l s o come w i t h i n t h e c o n d u c t p r o h i b i t e d b y 
s e c t i o n 49. ( s u b - s e c t i o n 4 9 ( 4 ) ) . 

The Swanson A p p r o a c h . 

10.15 I n 1976, t h e T r a d e P r a c t i c e s A c t R e v i e w Committee 
("Swanson") recommended t h e r e p e a l o f t h e s e c t i o n . I n so 
recommending, t h e Committee n o t e d the w i d e s p r e a d c r i t i c i s m s 
a g a i n s t s e c t i o n 49 and was p e r s u a d e d t h a t t h e s e c t i o n may n o t be 
o p e r a t i n g i n a way w h i c h i s c o n d u c i v e t o the m a i n t e n a n c e and 
d e v e l o p m e n t o f a f r e e and f a i r m a r k e t i n A u s t r a l i a . The 
Committee r e p o r t e d : 

" . . . t h i s s e c t i o n o f t h e p r e s e n t A c t drew more c r i t i c i s m i n 
s u b m i s s i o n s t h a n any o t h e r . " ( p a r a g a p h 7 . 1 ) . 

"At t h e t i m e o f i t s i n t r o d u c t i o n t h e s e c t i o n was w i d e l y 
r e g a r d e d a s b e i n g d e s i g n e d t o a d v a n t a g e s m a l l b u s i n e s s e s 
e s p e c i a l l y s m a l l r e t a i l e r s . Y e t a l l s u b m i s s i o n s from 
s m a l l b u s i n e s s i n t e r e s t s , w i t h two n o t a b l e e x c e p t i o n s , 
t h o u g h t t h e s e c t i o n had e i t h e r w o rsened t h e r e l a t i v e 
p o s i t i o n o f s m a l l b u s i n e s s o r n o t a s s i s t e d them i n any 
way." ( p a r a g r a p h 7 . 2 ) . 

"The c r i t i c i s m s t e n d e d t o be o f a g e n e r a l n a t u r e . O n l y a 
few s u b m i s s i o n s a l l u d e d t o s p e c i f i c s i t u a t i o n s t o show how 
the s e c t i o n a f f e c t e d t h o s e s i t u a t i o n s , n o t w i t h s t a n d i n g 
t h a t many p r o b l e m s w h i c h a r i s e a r e c l e a r l y p r a g m a t i c 
m a r k e t p l a c e d i f f i c u l t i e s . Many s u b m i s s i o n s s a i d i t has 
i n t r o d u c e d an u n s a t i s f a c t o r y p r i c e r i g i d i t y i n t o t h e 
'market p l a c e ' i n t h a t i t o p e r a t e d t o p r e v e n t p r i c e 
f l e x i b i l i t y w h i c h i s a t t h e v e r y h e a r t o f c o m p e t i t i v e 
b e h a v i o u r . " ( p a r a g r a p h 7 . 3 ) . 

"The Committee c o n s i d e r s t h a t i n t h e A u s t r a l i a n c o n t e x t 
th e c o n d u c t o f a l a r g e b u y e r who i s e n d e a v o u r i n g t o s e c u r e 
p r i c e c u t t i n g i n h i s f a v o u r , w h e t h e r i t be d i s c r i m i n a t o r y 
o r n o t , may be more p r o - c o m p e t i t i v e t h a n a n t i - c o m p e t i t i v e . 
I n d e e d , s u c h p r i c e c u t s as a l a r g e b u y e r i s a b l e t o o b t a i n 
c a n t r i g g e r o f f c o m p e t i t i o n f rom r i v a l s u p p l i e r s o r c a n 
t r i g g e r o f f c o m p e t i t i o n i n a m a r k e t , where o t h e r f o r c e s 
a r e u n l i k e l y t o p r o d u c e a c t i v e c o m p e t i t i o n . " ( p a r a g r a p h 
7 . 2 0 ) . 

T 

" . . . t h e p r o h i b i t i o n on p r i c e d i s c r i m i n a t i o n i n S e c t i o n 49 
h a s , i n o u r v i e w , o p e r a t e d s u b s t a n t i a l l y t o l i m i t p r i c e 
f l e x i b i l i t y . The Committee b e l i e v e s t h a t i n t h e 
A u s t r a l i a n c o n t e x t , s e c t i o n 49 has p r o d u c e d s u c h p r i c e 
i n f l e x i b i l i t y t h a t t h e d e t r i m e n t t o t h e economy as a whole 
from t h e o p e r a t i o n o f t h e s e c t i o n o u t w e i g h s a s s i s t a n c e 
w h i c h s m a l l b u s i n e s s may have d e r i v e d f rom i t . I t i s 
p r i c e f l e x i b i l i t y w h i c h i s a t t h e v e r y h e a r t o f 
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c o m p e t i t i v e b e h a v i o u r . The Committee t h u s recommends t h a t 
s e c t i o n 49 s h o u l d be r e p e a l e d . " ( p a r a g r a p h 7.21) ( T r a d e 
P r a c t i c e s A c t R e v i e w C o m m i t t e e , A u g u s t 1 9 7 6 ) . 

P o s t "Swanson" 

10.16 A t f i r s t , t h e Government a c c e p t e d t h e C o m m i t t e e ' s 
r e c o m m e n d a t i o n t h a t s e c t i o n 49 be r e p e a l e d . When i n t r o d u c i n g t h e 
T r a d e P r a c t i c e s Amendment B i l l ( i n w h i c h t h i s r e p e a l was 
p r o p o s e d ) , t h e t h e n M i n i s t e r f o r B u s i n e s s and Consumer A f f a i r s , 
Mr. Howard, s a i d : 

" . . . t h e p r o h i b i t i o n has worked to i n h i b i t p r i c e 
f l e x i b i l i t y and has n o t e n c o u r a g e d c o m p e t i t i o n . . . i n f a c t 
t h e R e v i e w Committee s t a t e d t h a t t h i s l a w has a c t u a l l y 
been used as a p r e t e x t t o a b o l i s h d i s c o u n t s and 
e f f e c t i v e l y r a i s e p r i c e s . " 
(House o f R e p r e s e n t a t i v e s D a i l y H a n s a r d , 8 / 1 2 / 1 9 7 6 ) . 

10.17 The f i r s t amending B i l l l a p s e d w i t h t h e p r o r o g a t i o n o f 
P a r l i a m e n t i n F e b r u a r y 1977 and when a n o t h e r B i l l was i n t r o d u c e d 
i n May o f t h a t y e a r , t h e p r o v i s i o n r e p e a l i n g s e c t i o n 49 had been 
d e l e t e d . The r e a s o n f o r t h e r e t e n t i o n o f t h e p r o v i s i o n was 
e x p r e s s e d , i n t h e M i n i s t e r ' s Second r e a d i n g s p e e c h , as b e i n g i n 
t h e i n t e r e s t o f a s s i s t i n g t h e c o m p e t i t i v e p o s i t i o n o f s m a l l 
b u s i n e s s . 

E n f o r c e m e n t 

10.18 S e c t i o n 49 c r e a t e s a p r o h i b i t i o n o f c o n d u c t f o r w h i c h th e 
b e n e f i t o f t h e a u t h o r i z a t i o n p r o c e s s i s n o t a v a i l a b l e . The 
s u p p l i e r must a s s e s s w h e t h e r th e p r o p o s e d c o n d u c t amounts t o 
d i s c r i m i n a t i o n i n t h e t e r m s o f t h e A c t a n d , i f s o , w h e t h e r i t 
w i l l have the e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n . 

10.19 C o n t r a v e n t i o n o f s e c t i o n 49 g i v e s r i s e t o l i a b i l i t y f o r 
p e c u n i a r y p e n a l t i e s , i n j u n c t i o n s and a n c i l l a r y o r d e r s . Such 
c o n d u c t may a l s o be t h e s u b j e c t o f c i v i l a c t i o n s f o r damages by 
t h o s e who have s u f f e r e d l o s s o r damage as a r e s u l t o f a 
c o n t r a v e n t i o n o f t h a t s e c t i o n . 

10.20 The T r a d e P r a c t i c e s C o m m i s s i o n has i n d i c a t e d t h a t s e c t i o n 
49 i s an a r e a w h i c h i t l e f t l a r g e l y t o p r i v a t e a c t i o n p r i o r t o 
1977. I n t h a t y e a r , h o w e v e r , t h e C o m m i s s i o n announced i t s 
i n t e n t i o n t o d e v e l o p a program t o m o n i t o r t h e e x i s t e n c e and 
e f f e c t o f p r i c e d i s c r i m i n a t i o n i n a number o f s e l e c t e d 
i n d u s t r i e s , . The C o m m i s s i o n has d e a l t w i t h t h e t o p i c o f p r i c e 
d i s c r i m i n a t i o n a t l e n g t h i n i t s (1979) F i f t h A n n u a l R e p o r t . 

"There have been no C o m m i s s i o n p r o c e e d i n g s i n C o u r t , and 
no p r i v a t e a c t i o n s have come to h e a r i n g . The C o m m i s s i o n 
has r e c e i v e d s i n c e t h e A c t commenced some 180 c o m p l a i n t s 
a b o u t a l l e g e d p r i c e d i s c r i m i n a t i o n , w i t h w e l l o v e r h a l f 
coming f r o m i n d i v i d u a l s m a l l b u s i n e s s e s who t y p i c a l l y 
b e l i e v e t h a t a l a r g e r o u t l e t n e a r b y i s g e t t i n g a b e t t e r 
d e a l f rom a common s u p p l i e r . O f t e n t h e s u s p i c i o n o f t h e 
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b e t t e r deal in purchase i s brought about by the l a r g e r 
o u t l e t s e l l i n g at lower p r i c e s . The complaints have come 
from the f u l l range of t y p i c a l small businesses. 
Sometimes qua n t i t y d iscounts do not appear to be out of 
l i n e with l i k e l y economies of fewer d e l i v e r i e s and la r g e r 
drops per d e l i v e r y . Sometimes the p a r t i c u l a r market 
appears to be such that competition i s u n l i k e l y to be 
s u b s t a n t i a l l y lessened which i s a requirement before the 
s e c t i o n i s breached. Most of the complaints were-not 
taken any distance because on the f a c t s a v a i l a b l e there 
appeared to be no chance of t h e i r coming within s e c t i o n 
4 9. Some were r e a l l y complaints about the presence of 
competition." 

SECTION 2 - WHAT IS PRICE DIFFERENTIATION 

The nature of P r i c e D i f f e r e n t i a t i o n 

(For the purposes of the ensuing d i s c u s s i o n , a d i s t i n c t i o n has 
been drawn between economic p r i c e d i f f e r e n t i a t i o n and the conduct 
which i s governed by s e c t i o n 49 of the Trade P r a c t i c e s A c t . The 
l a t t e r i s r e f e r r e d to as p r i c e d i s c r i m i n a t i o n . ) 

10.21 "Economic" p r i c e d i f f e r e n t i a t i o n l i k e p r i c e d i s c r i m i n a t i o n 
occurs where t r a n s a c t i o n s i n respect of goods of l i k e grade and 
q u a l i t y occur at d i f f e r e n t p r i c e s , and where the d i f f e r e n c e s i n 
p r i c e do not correspond with d i f f e r e n c e s i n the cost of supplying 
the buyer in r e l a t i o n to each of those t r a n s a c t i o n s . For 
example, the s a l e of goods of l i k e grade, q u a l i t y and qua n t i t y of 
equal cost at d i f f e r e n t p r i c e s i s p r i c e d i f f e r e n t i a t i o n , as i s 
the s a l e of goods of l i k e grade, q u a l i t y and q u a n t i t y of 
d i f f e r i n g costs at the same p r i c e . Further economic p r i c e 
d i f f e r e n t i a t i o n , unlike p r i c e d i s c r i m i n a t i o n occurs where a 
co r p o r a t i o n s e l l s at the same p r i c e to a l l buyers, regardless of 
cost d i f f e r e n c e s i n d i s t r i b u t i o n , d e l i v e r y and so on. This 
conduct would not be in contravention of s e c t i o n 49 even though 
i t would amount to economic p r i c e d i f f e r e h t i a t i o n . 

10.22 Economic p r i c e d i f f e r e n t i a t i o n l i k e p r i c e d i s c r i m i n a t i o n 
may be i n i t i a t e d by s e l l e r s or induced by buyers. In e i t h e r 
case, the firm which d i f f e r e n t i a t e s or the firm which b e n e f i t s 
from the d i f f e r e n t i a l treatment may gain a d i s t i n c t advantage 
over i t s r i v a l s . However p r i c e d i f f e r e n t i a t i o n can play an 
important r o l e i n the s t i m u l a t i o n of e f f e c t i v e competition. 

10.23 In most cases a s e l l e r can p r o f i t a b l y engage i n p r i c e 
d i f f e r e n t i a t i o n where three c o n d i t i o n s are s a t i s f i e d : 

r 

the s e l l e r has some degree of market power; 

the s e l l e r i s able to segregate i t s customers into 
d i s t i n c t groups ( e i t h e r into groups with varying 
r e s e r v a t i o n p r i c e s or groups with d i f f e r e n t p r i c e 
e l a s t i c i t i e s of demand); and 

the o p p o r t u n i t i e s for r e s a l e by low p r i c e d 



82 

c u s t o m e r s t o h i g h pr i c e d c u s t o m e r s (known as 
a r b i t r a g e ) c a n be c o n s t r a i n e d . (The r e s a l e o f 
p e r s o n a l s e r v i c e s , s u c h as i n s u r a n c e , t o make an 
a r b i t r a g e p r o f i t i s v i r t u a l l y i m p o s s i b l e . The 
s e r v i c e s i n d u s t r i e s t h u s l e n d t h e m s e l v e s 
p a r t i c u l a r l y w e l l to p r i c e d i f f e r e n t i a t i o n . On t h e 
o t h e r h a n d , as g oods can u s u a l l y be s o l d , 
t r a n s p o r - t e d and r e s o l d , a r b i t r a g e would be more 
e a s i l y p r a c t i s e d . T h e r e f o r e , a t l e a s t i n t h e o r y , 
i t w ould appear t h a t t h e p o s s i b i l i t i e s f o r p r i c e 
d i f f e r e n t i a t i o n a r e more l i m i t e d ) . 

T y p e s o f P r i c e D i f f e r e n t i a t i o n 

10.24 A number o f common p r a c t i c e s a r e s e t o u t b e l o w i n o r d e r to 
f u r t h e r i l l u s t r a t e t h e t y p e o f c o n d u c t c h a r a c t e r i s t i c a l l y 
i n v o l v e d i n e c o nomic p r i c e d i f f e r e n t i a t i o n . ( I t s h o u l d be n o t e d 
t h a t much o f t h i s c o n d u c t w o u l d n o t c o n s t i t u t e p r i c e d i s c r i m i n 
a t i o n p r o h i b i t e d by s e c t i o n 4 9 ) . 

10.25 Q u a n t i t y d i s c o u n t s may be g i v e n . F o r example th e d i s c o u n t 
may be d e t e r m i n e d by t h e amount t h a t i s b o u g h t i n a s i n g l e 
t r a n s a c t i o n . Where t h i s p r a c t i c e c o n t i n u e s w i t h o u t any 
r e s t r i c t i o n , an a d v a n t a g e w i l l a c c r u e t o t h e p u r c h a s e r s o f l a r g e r 
q u a n t i t i e s . I t may d i s d a v a n t a g e s m a l l e r c o m p e t i t o r s who do n o t 
have s u f f i c i e n t r e s o u r c e s to p u r c h a s e and s t o r e i n b u l k . Such 
d i s c o u n t s t y p i c a l l y a r e g r a d u a t e d or s c a l e d , i . e . as t h e number 
o f u n i t s p u r c h a s e d i n c r e a s e s , the u n i t pr i c e s c h a r g e d a r e 
l o w e r e d . 

10.26 Volume d i s c o u n t s , on t h e o t h e r h a n d , have no n e c e s s a r y 
r e l a t i o n s h i p t o t h e a c t u a l number o f u n i t s p u r c h a s e d i n a 
p a r t i c u l a r s a l e . A volume d i s c o u n t i s an a l l o w a n c e o r r e b a t e 
c a l c u l a t e d as a p e r c e n t a g e o f u n i t v a l u e o f a l l p u r c h a s e s made 
o v e r a s p e c i f i e d p e r i o d . Such d i s c o u n t s would be o f most b e n e f i t 
to p u r c h a s e r s who r e g u l a r l y p u r c h a s e from t h e same s o u r c e and 
m i g h t be l o o s e l y v i e w e d as a c o n c e s s i o n on t h e p a r t o f t h e s e l l e r 
f o r the s u p p o r t he has r e c e i v e d f rom th e p u r c h a s e r o v e r a c e r t a i n 
p e r i o d o f t i m e . 

10.27 A n o t h e r form o f d i f f e r e n t i a t i o n a r i s e s when the s e l l e r 
c o m p e n s a t e s a b u y e r f o r some s e r v i c e o r v a l u e r e c e i v e d by t h e 
g r a n t i n g o f an a l l o w a n c e o r o t h e r b e n e f i t w h i c h would o t h e r w i s e 
r e p r e s e n t an e x p e n s e t o t h e s e l l e r . T h i s t y p e o f f u n c t i o n a l 
d i s c o u n t i n g o c c u r s commonly where the b u r d e n o f warehouse s t o r a g e 
o r d e l i v e r y i s s h i f t e d from th e s e l l e r o r p r o d u c e r t o t h e 
p u r c h a s e r . 

T 

10.28 L o c a l i t y d i f f e r e n t i a l s o c c u r where a s e l l e r c h a r g e s l o w e r 
p r i c e s i n p a r t i c u l a r a r e a s , n o m i n a t e d by h i m , f o r h i s own 
r e a s o n s , w h i l e he c o n t i n u e s t o m a i n t a i n h i g h e r p r i c e s i n o t h e r 
a r e a s . 

P r i c e D i f f e r e n t i a t i o n and C o m p e t i t i o n 

-10.29 P r i c e d i f f e r e n t i a t i o n c a n have i m p o r t a n t e f f e c t s on 
c o m p e t i t i o n . D e p e n d i n g upon th e t y p e o f d i f f e r e n t i a t i o n 
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i n v o l v e d , and t h e manner i n w h i c h i t i s p r a c t i s e d , i t may 
s t r e n g t h e n c o m p e t i t i o n o r weaken i t . U n s y s t e m a t i c p r i c e 
d i f f e r e n t i a t i o n c a n be p r o - c o m p e t i t i v e i n a number o f ways. I t 
can e n c o u r a g e more e x p e r i m e n t a t i o n i n p r i c i n g . S e l l e r s a r e 
r e l u c t a n t t o engage i n s u c h e x p e r i m e n t a t i o n i f s u c h c h a n ges have 
to be i m p lemented i n e v e r y g e o g r a p h i c m a r k e t a r e a . S e l l e r s a r e 
more w i l l i n g t o e x p e r i m e n t i f c h a n g e s a r e r e s t r i c t e d t o t e s t -
m a r k e t s where r i v a l o r consumer r e a c t i o n c a n be a c c u r a t e l y gauged 
w i t h o u t t h e p o s s i b i l i t y o f s e r i o u s d e t r i m e n t t o t h e s e l l e r ' s 
o v e r a l l s a l e s . 

10.30 A n o t h e r p r o - c o m p e t i t i v e e f f e c t i s t h e t e n d e n c y o f 
u n s y s t e m a t i c p r i c e d i f f e r e n t i a t i o n t o undermine o l i g o p o l i s t i c 
p r i c i n g d i s c i p l i n e s . ( T h i s i s p a r t i c u l a r l y r e l e v a n t f o r t h e 
A u s t r a l i a n economy). In t h i s c a s e , s u p p l i e r s may g r a n t s e c r e t , 
d i f f e r e n t i a l p r i c e c o n c e s s i o n s t o a few a g g r e s s i v e b u y e r s and 
s o o n e r o r l a t e r , o f t e n t h r o u g h t h e e f f o r t s o f b u y e r s t o e x t r a c t 
s i m i l a r c o n c e s s i o n s f r o m o t h e r or a d d i t i o n a l s u p p l i e r s , t h e s e 
pr i c e c o n c e s s i o n s become known. Other s u p p l i e r s t h e n t r y t o 
m a t c h , o r u n d e r c u t , t h e s e p r i c e s . As p r i c e c o n c e s s i o n s s p r e a d , 
t h e o v e r a l l p r i c e s t o a l l b u y e r s a r e e v e n t u a l l y r e d u c e d . Thus 
a l l b u y e r s b e n e f i t and i f t h e i r m a r k e t i s c o m p e t i t i v e t h e s a v i n g s 
a r e p a s s e d on t o t h e u l t i m a t e consumer. 

10.31 P r i c e d i f f e r e n t i a t i o n c a n a l s o have a n t i - c o m p e t i t i v e 
e f f e c t s , p a r t i c u l a r l y where i t i s s y s t e m a t i c . B e a r i n g i n mind 
t h a t a d i f f e r e n t i a t o r must p o s s e s s some d e g r e e o f m a r k e t power, 
s y s t e m a t i c p r i c e d i f f e r e n t i a t i o n may be used by f i r m s to e n t r e n c h 
t h e i r p o s i t i o n s o f m a r k e t power by c r e a t i n g s t r o n g b u y e r - s e l l e r 
t i e s and r a i s i n g b a r r i e r s t o t h e e n t r y o f new c o m p e t i t o r s . 

10.32 T h i s may be a c h i e v e d i n a number o f ways. D i s c o u n t s o r 
o t h e r p r e f e r e n c e s may be g r a n t e d so as t o g i v e t h e 
d i f f e r e n t i a t o r ' s r e g u l a r c u s t o m e r s a c o s t a d v a n t a g e o v e r r i v a l 
f i r m s . A l t e r n a t i v e l y , a f i r m c a n make f u l l use o f i t s m a r k e t 
power and c h a r g e h i g h e r p r i c e s i n a r e a s where i t has power w h i l e 
a c c e p t i n g v e r y low r a t e s o f r e t u r n i n a r e a s o f c o m p e t i t i o n , 
t h e r e b y making i t v e r y d i f f i c u l t f o r new e n t r y and e f f e c t i v e 
c o m p e t i t i o n o f r i v a l s . 

10.33 I n the l a t t e r s i t u a t i o n , p r i c e d i f f e r e n t i a t i o n may e a s i l y 
move t o w a r d t h e f i n e b o u n d a r y w h i c h s e p a r a t e s i t from p r e d a t o r y 
p r i c e d i f f e r e n t i a t i o n . The l i n e between p r o - c o m p e t i t i v e and 
d e s t r u c t i v e p r e d a t o r y p r i c e d i f f e r e n t i a t i o n i s s e l d o m c l e a r l y 
d e f i n e d as much w i l l depend upon th e i n t e n t i o n o r m o t i v e o f t h e 
d i f f e r e n t i a t o r and how t h e d i f f e r e n t i a t i o n a l t e r s m a r k e t 
s t r u c t u r e o v e r t i m e . These i n t u r n a r e d i f f i c u l t t o i d e n t i f y 
w i t h p r e c i s i o n . B u s i n e s s m e n w i l l a l s o be wary o f t h e use o f 
p r e d a t o r y t a c t i c s w h i c h , o f t h e i r v e r y n a t u r e , e n t a i l h i g h c o s t s 
o f f s e t o n l y by t h e u n c e r t a i n p r o s p e c t o f a c t u a l l y s u c c e e d i n g . 

C o n c l u s i o n 

10.34 I t would a p p e a r , t h e r e f o r e , t h a t p r i c e d i f f e r e n t i a t i o n may 
be d e s i r a b l e o r u n d e s i r a b l e , d e p e n d i n g upon i t s e f f e c t s on 
^ c o m p e t i t i o n . G e n e r a l l y u n s y s t e m a t i c p r i c e d i f f e r e n t i a t i o n w h i c h 
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i s p r o - c o m p e t i t i v e by e n c o u r a g i n g p r i c e e x p e r i m e n t a t i o n and 
m a i n t a i n i n g p r i c e f l e x i b i l i t y i s d e s i r a b l e and s h o u l d n o t be 
d i s c o u r a g e d . However, s y s t e m a t i c p r i c e d i f f e r e n t i a t i o n may have 
on o c c a s i o n a n t i - c o m p e t i t i v e e f f e c t s . I t may be used t o p r e s e r v e 
and s t r e n g t h e n a monopoly p o s i t i o n , to t i e b u y e r s t o g e t h e r w i t h 
s e l l e r s g i v i n g d i s c o u n t s f o r c o n c e n t r a t e d p u r c h a s e s o r make e n t r y 
i n t o segments o f a m a r k e t d i f f i c u l t or i m p o s s i b l e . 

10.35 Any p o l i c y a d o p t e d s h o u l d t h e r e f o r e be one i n w h i c h t h e 
d e s i r a b i l i t y o f p r o - c o m p e t i t i v e p r i c e d i f f e r e n t i a t i o n i s 
r e c o g n i s e d and i t i s e n c o u r a g e d to f u n c t i o n as p a r t o f t h e 
e s s e n t i a l mechani sm o f pr i c e c o m p e t i t i o n . A t t h e same t ime, 
a n t i - c o m p e t i t i v e p r i c e d i f f e r e n t i a t i o n w h i c h s e r v e s as an 
e x p l o i t a t i o n o f m a r k e t power o r amounts to a p r e d a t o r y p r a c t i c e 
s h o u l d be e l i m i n a t e d . 

SECTION 3 - TRADE PRACTICES ACT POLICY AND SECTION 49  

I n t r o d u c t i o n 

10.36 As s e t out i n C h a p t e r 4 we see t h a t t h e i m m e d i a t e 
o b j e c t i v e o f t h e c o m p e t i t i o n r u l e s o f t h e A c t i s t h e m i n i m i s a t i o n 
o f c o n d u c t w h i c h works a g a i n s t t h e e f f i c i e n t a l l o c a t i o n o f 
r e s o u r c e s . The g e n e r a l p r i n c i p l e a d o p t e d i s t h a t i t i s t h e 
m a r k e t p l a c e w h i c h a l l o c a t e s r e s o u r c e s and n o t s e c t i o n a l 
i n t e r e s t s . We t h i n k t h e p r i m a r y t h r u s t o f any p r i c e d i s c r i m i n 
a t i o n l a w s h o u l d be t o w a r d s t h e p r o m o t i o n o f e f f i c i e n c y i n f i r m s 
t h r o u g h t h e e l i m i n a t i o n o f a n t i - c o m p e t i t i v e b e h a v i o u r . W h i l e a 
p r i c e d i s c r i m i n a t i o n l a w may be d i r e c t e d a t p r o t e c t i n g s m a l l 
b u s i n e s s e s t h i s s h o u l d n o t be a t t h e expense o f e f f i c i e n c y . 

The E l e m e n t s o f S e c t i o n 49 

10.37 A summary o f t h e s e c t i o n t o g e t h e r w i t h methods o f i t s 
e n f o r c e m e n t has been g i v e n a b o v e. I t s h o u l d be remembered t h a t 
s e c t i o n 49 does n o t p r o h i b i t a l l p r i c e d i f f e r e n t i a t i o n . T h i s was 
n o t e d by the Swanson Commi t t e e . The Committee 1 i s t e d s e v e n 
r e q u i r e m e n t s , l a i d down by t h e sec t i o n , w h i c h must be p r o v e d 
b e f o r e p r i c e d i f f e r e n t i a t i o n w i l l be u n l a w f u l . These a r e : 

(a) the d i s c r i m i n a t i o n must a p p l y o n l y t o g oods and n o t 
s e r v i c e s ; 

(b) the g oods must be o f l i k e g r a d e and q u a l i t y ; 

(c) t h e d i s c r i m i n a t i o n must be o f a r e c u r r i n g and 
r s y s t e m a t i c n a t u r e ; 

(d) t h e d i s c r i m i n a t i o n must have th e e f f e c t o f 
s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n ; 

(e) t h e m a r k e t must be one i n w h i c h e i t h e r t h e s u p p l i e r 
s e l l s ( p r i m a r y m a r k e t ) o r the c u s t o m e r s e l I s 
( s e c o n d a r y m a r k e t ) ; 

{f) t h e d i s c r i m i n a t i o n makes more t h a n r e a s o n a b l e 
a l l o w a n c e f o r t h e d i f f e r e n c e i n t h e c o s t o f 
m a n u f a c t u r e , d i s t r i b u t i o n , s a l e o r d e l i v e r y ; and 
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(g) t h e d i s c r i m i n a t i o n must n o t be an a c t i n good f a i t h 
t o meet a c o m p e t i t o r ' s p r i c e . (Trade P r a c t i c e s A c t 
R e v i e w Committee R e p o r t : p a r a g r a p h 7 . 8 ) . 

E f f e c t on C o m p e t i t i o n 

10.38 S e c t i o n 49 p r o h i b i t s u n l a w f u l p r i c e d i s c r i m i n a t i o n , by a 
s e l l e r , and t h e i n d ucement o f d i s c r i m i n a t i o n by a b u y e r , where 
s u c h d i s c r i m i n a t i o n has o r i s l i k e l y t o have th e e f f e c t o f 
s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n e i t h e r o f two m a r k e t s -
t h e p r i m a r y m a r k e t , t h a t o f t h e s e l l e r and h i s c o m p e t i t o r s , and 
t h e s e c o n d a r y m a r k e t , t h a t o f t h e s e l l e r ' s c u s t o m e r s . 

10.39 The s e c t i o n i s n o r m a l l y n o t c o n c e r n e d w i t h damage to an 
i n d i v i d u a l c o m p e t i t o r o n l y . Damage to c o m p e t i t i o n i s r e q u i r e d i n 
e i t h e r o f t h e s e m a r k e t s , e a c h t a k e n as a w h o l e , b e f o r e t h e 
d i s c r i m i n a t i o n i s p r o h i b i t e d . For t h i s r e a s o n , i t i s p o s s i b l e , 
and c o n s i s t e n t w i t h t h e t h r u s t o f t h e s e c t i o n f o r a c o m p e t i t o r 
o c c u p y i n g a s m a l l s h a r e o f a l a r g e m a r k e t , t o be c o m p l e t e l y 
e l i m i n a t e d by means o f d i s c r i m i n a t i n g c o n d u c t , b e c a u s e t h a t 
d i s c r i m i n a t i o n may n o t be o f s u c h m a g n i t u d e o r o f a r e c u r r i n g o r 
s y s t e m a t i c c h a r a c t e r w h i c h would be s u f f i c i e n t to have th e l i k e l y 
e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n t h e w hole o f t h e 
r e l e v a n t m a r k e t . 

10.40 T h i s r e q u i r e m e n t o f damage to c o m p e t i t i o n and n o t t o 
i n d i v i d u a l c o m p e t i t o r s h i g h l i g h t s a m a j o r d i f f e r e n c e b e t ween 
s e c t i o n 49 and s e c t i o n 2 o f t h e U.S. R o b i n s o n Patman A c t . (The 
d e v e l o p m e n t o f U.S. p r i c e d i s c r i m i n a t i o n l a w s a r e d e a l t w i t h i n 
more d e t a i l b e l o w ) . The R o b i n s o n Patman A c t goes beyond damage 
t o t h e m a r k e t as a whole and makes u n l a w f u l any d i s c r i m i n a t i o n 
w h i c h i s l i k e l y " t o i n j u r e , d e s t r o y or p r e v e n t c o m p e t i t i o n w i t h 
any p e r s o n who e i t h e r g r a n t s o r k n o w i n g l y r e c e i v e s t h e b e n e f i t o f 
s u c h d i s c r i m i n a t i o n " . The U.S. l a w i s d i r e c t e d to d e t r i m e n t s 
s u f f e r e d by i n d i v i d u a l s as w e l l as t o t h e s t a t e o f c o m p e t i t i o n . 
F o r t h i s r e a s o n , t h e U.S. l a w p r o b a b l y has a more d r a s t i c e f f e c t 
on b u s i n e s s p r a c t i c e s t h a n d o e s th e A u s t r a l i a n l a w . 

P r i m a r y M a r k e t Damage 

10.41 Where a s e l l e r u s e s h i s a b i l i t y t o d i s c r i m i n a t e i n pr i c e 
f o r t h e p u r p o s e o f e l i m i n a t i n g a c o m p e t i t o r , i t i s v iewed ah an 
a buse o f m a r k e t power w h i c h i s i n t e n d e d to c a u s e a r e d u c t i o n i n 
c o m p e t i t i o n . T h i s ca n be i l l u s t r a t e d by t h e w e l l known p r a c t i c e 
i n w h i c h a s e l l e r , w i t h some m a r k e t power i n one m a r k e t 
s u b s i d i s e s p r i c e c u t t i n g i n o t h e r m a r k e t s by m a i n t a i n i n g h i g h 
p r i c e s o r r a i s i n g p r i c e s i n t h e m a r k e t he c o n t r o l s . I t i s o f t e n 
t h e c a s e t h a t where a c o m p e t i t o r engages i n p r e d a t o r y pr i c i n g he 
s e l l s b e l o w c o s t ( w h i l e o t h e r m a r k e t s a r e h i g h e r p r i c e d t o 
s u p p o r t t h e o t h e r l o s s ) . 

S e c o n d a r y M a r k e t Damage 

10.42 S e c t i o n 49 i s a l s o c o n c e r n e d w i t h t h e e f f e c t o f 
d i s c r i m i n a t i o n by t h e s e l l e r s o f goods on c o m p e t i t i o n i n t h e 
m a r k e t where t h e i r p u r c h a s e r s s u p p l y g o o d s . To f a l l w i t h i n t h e 
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p r o h i b i t i o n , a d i s c r i m i n a t i o n must have t h e e f f e c t o r l i k e l y 
e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n t h a t m a r k e t . 
The d i s c r i m i n a t i o n c o v e r e d may be e i t h e r one w h i c h was i n i t i a t e d 
by a s e l l e r o r one w h i c h has been i n d u c e d by a p u r c h a s e r . 

S e l l e r I n i t i a t e d D i s c r i m i n a t i o n 

10.43 I n p r a c t i c e , t h i s c o u l d o n l y be e f f e c t i v e l y done by a f i r m 
w h i c h i s a p o w e r f u l s e l l e r t o t h e r e l e v a n t c o m p e t i n g p u r c h a s e r s 
i n t h e m a r k e t . U n l e s s a s e l l e r e n j o y s s u c h power, d i s f a v o u r e d 
c u s t o m e r s w i l l move to t h e s e l l e r ' s c o m p e t i t o r s i n s e a r c h o f 
b e t t e r p r i c e s w i t h t h e r e s u l t t h a t the d i s c r i m i n a t i n g s e l l e r may 
l o s e t h o s e c u s t o m e r s a l t o g e t h e r o r may remove i t s o r i g i n a l 
p r e f e r e n t i a l p r i c e s . 

10.44 Where d i s c r i m i n a t i o n i s i n i t i a t e d by a p o w e r f u l s e l l e r , 
c o m p e t i t i o n i n t h e s e c o n d a r y m a r k e t w i l l be s u b s t a n t i a l l y 
i m p a i r e d o n l y where the p u r c h a s e r r e c e i v i n g a p r e f e r e n t i a l p r i c e 
i s a s u b s t a n t i a l s e l l e r i n i t s m a r k e t . Any d i s c r i m i n a t i o n 
f a v o u r i n g a p u r c h a s e r w h i c h i s n o t i t s e l f a s u b s t a n t i a l s e l l e r 
w i l l t e n d to improve i t s c o m p e t i t i v e p o s i t i o n and t h u s enhance 
c o m p e t i t i o n i n t h a t m a r k e t . 

P u r c h a s e r i n d u c e d d i s c r i m i n a t i o n 

10.45 A l a r g e p u r c h a s e r w i l l use i t s power to c a u s e 
d i s c r im i n a t o r y pr i c i n g i n i t s f a v o u r . Such mar k e t power o f t e n 
a r i s e s from the s i z e o f t h a t p u r c h a s e r ' s s h a r e o f t h e m a r k e t . I t 
may a l s o d e r i v e from t h e d e m o n s t r a t i o n , by a p u r c h a s e r , o f h i s 
p o t e n t i a l f o r e x p a n s i o n to a s e l l e r w h i c h o f f e r s t h a t s e l l e r 
i n c r e a s e d m a r k e t o p p o r t u n i t i e s i n t h e f u t u r e . 

10.46 S u b - s e c t i o n 49(4 ) imposes a l e g a l r e s t r a i n t on s u c h 
c o n d u c t . That s u b - s e c t i o n p r o h i b i t s a p u r c h a s e r from k n o w i n g l y 
i n d u c i n g or a t t e m p t i n g to i n d u c e a c o r p o r a t i o n t o u n l a w f u l l y 
d i s c r i m i n a t e o r to k n o w i n g l y e n t e r i n t o any t r a n s a c t i o n w h i c h 
would r e s u l t i n i t s r e c e i v i n g the b e n e f i t o f an u n l a w f u l 
d i s c r i m i n a t i o n . 

10.47 The s c o p e o f s u b - s e c t i o n 4 9 ( 4 ) i s l i m i t e d by t h e 
r e q u i r e m e n t t h a t s u b - s e c t i o n 49(1) must be v i o l a t e d b e f o r e t h e 
b u y e r i s l i a b l e . T h a t i s e x c e p t i n t h e c a s e o f an a t t e m p t , a 
s e l l e r must have engaged i n d i s c r i m i n a t o r y c o n d u c t p r o h i b i t e d by 
t h a t s u b - s e c t i o n and a l l the e l e m e n t s o f a s e l l e r ' s c o n t r a v e n t i o n 
must be e s t a b l i s h e d b e f o r e t h e b u y e r c a n be l i a b l e . 

10.48 S e c t i o n 49 p r o h i b i t s p r i c e d i s c r i m i n a t i o n o n l y when s u c h 
c o n d u c t has a s u b s t a n t i a l a n t i - c o m p e t i t i v e e f f e c t . To remove t h a t 
r e q u i r e m e n t i n an a t t e m p t t o s t r e n g t h e n s e c t i o n 49 t o f u r t h e r 
a s s i s t s m a l l b u s i n e s s would r u n t h e r i s k o f o u t l a w i n g c o m p e t i t i v e 
c o n d u c t . A l l e g a t i o n s o f t h i s k i n d a g a i n s t p r i c e d i s c r i m i n a t i o n 
l a w s s u c h a s t h e R o b i n s o n Patman A c t have been made by many 
a u t h o r i t i e s i n c l u d i n g t h e Swanson C o m m i t t e e . 

10.49 T h e r e a l s o a p p e a r s t o be a n o t h e r way i n w h i c h b u y e r s a r e 
f a v o u r e d under t h i s s u b - s e c t i o n . Whereas a l l o f a s e l l e r ' s 
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d i s c r i m i n a t i o n i s t a k e n i n t o a c c o u n t i n d e t e r m i n i n g w h e t h e r i t 
has t h e e f f e c t o r l i k e l y e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g 
c o m p e t i t i o n , a c o n t r a v e n t i o n by a b u y e r d epends on a c o n t r a 
v e n t i o n by a s i n g l e s e l l e r and i t i s n o t p o s s i b l e to a g g r e g a t e 
a l l t h e d i s c r i m i n a t i o n i n d u c e d by one b u y e r from s e v e r a l s e l l e r s 
o f g o o d s . Where a major r e t a i l s t o r e i n d u c e s d i s c r i m i n a t i o n from 
s e v e r a l s m a l l s u p p l i e r s , t h e e f f e c t may be t o s u b s t a n t i a l l y 
l e s s e n c o m p e t i t i o n but w i t h o u t t h e buyer c o n t r a v e n i n g s u b - s e c t i o n 
49(4) b e c a u s e no s i n g l e s e l l e r d i s c r i m i n a t e s i n a manner 
p r o h i b i t e d by s u b - s e c t i o n 4 9 ( 1 ) . 

S e c t i o n 49 and o t h e r P r o - C o m p e t i t i v e M e a s u r e s 

10.50 W h i l e s e c t i o n 49 w o u l d appear to be c o n s i s t e n t w i t h t h e 
g e n e r a l p o l i c y o f t h e T r a d e P r a c t i c e s A c t , t h e o p e r a t i o n o f t h a t 
s e c t i o n has a c h i e v e d r e s u l t s w h i c h a r e n o t e a s i l y r e c o n c i l e d w i t h 
o t h e r s p e c i f i c m e a s u r e s a d o p t e d under t h e A c t . 

10.51 A f t e r s e c t i o n 49 came i n t o o p e r a t i o n , i n F e b r u a r y 1975, 
t h e f o l l o w i n g , p o s s i b l y s h o r t - t e r m , e f f e c t s upon p r i c e l e v e l s i n 
v a r i o u s i n d u s t r i e s were n o t e d . E i t h e r : 

d i s c o u n t s were e l i m i n a t e d a l t o g e t h e r , w i t h u n i f o r m 
p r i c e s becoming the p r e - d i s c o u n t l e v e l , t h e 
c o n s e q u e n c e s b e i n g a n e t p r i c e i n c r e a s e ; o r 

d i s c o u n t s were e l i m i n a t e d a l t o g e t h e r b u t u n i f o r m 
p r i c e s were s e t a t a l e v e l t o p r o v i d e t h e s e l l e r 
w i t h t h e same n e t r e t u r n ; o r 

d i s c o u n t s were l a r g e l y e l i m i n a t e d f o r t h e s m a l l , 
medium and medium to l a r g e e n t e r p r i s e s w i t h 
d i s c o u n t s b e i n g a v a i l a b l e o n l y t o l a r g e and v e r y 
l a r g e e n t e r p r i s e s , o f t e n on a s e c r e t b a s i s . 

10.52 These r e s u l t s r e l a t e d i r e c t l y t o b u s i n e s s p r a c t i c e s and 
r e a c t i o n s . A f u r t h e r r e l e v a n t f a c t o r i s an a p p a r e n t i n c o n s i s t 
ency i n t h e A c t r e l a t i n g t o t h e " m e e t i n g c o m p e t i t i o n " t e s t . 

10.53 P a r a g r a p h 49(2 ) (b) o f t h e A c t p r o v i d e s t h a t s u b - s e c t i o n 
49(1) d o e s n o t a p p l y to a d i s c r i m i n a t i o n i f t h e d i s c r i m i n a t i o n i s 
c o n s t i t u t e d by t h e d o i n g o f an a c t i n good f a i t h t o meet a p r i c e 
o r b e n e f i t o f f e r e d by a c o m p e t i t o r o f t h e s u p p l i e r . T h i s i s s e e n 
as an a t t e m p t by t h e A c t to al-low c e r t a i n d i s c r i m i n a t o r y p r i c i n g 
i n r e s p o n s e t o c o m p e t i t i v e f o r c e s . However, i n o r d e r t o a c t i n 
good f a i t h , a s e l l e r w ould have to e s t a b l i s h t h a t i t had a 
r e a s o n a b l e b e l i e f a s r e g a r d s t h e e x i s t e n c e o f a c o m p e t i t i v e o f f e r 
t o g e t h e r w i t h t h e l e v e l o f t h a t o f f e r . 

10.54 How does a s e l l e r e s t a b l i s h and v e r i f y t h e s e two b e l i e f s ? 
One s o l u t i o n i s f o r i t t o make e n q u i r i e s w i t h i t s c o m p e t i t o r s , a 
c o u r s e w h i c h may r a i s e d i f f i c u l t i e s under s e c t i o n 45 o f t h e A c t . 
Any d i s c u s s i o n s between c o m p e t i t o r s as t o p r i c e s may p r o v i d e 
e v i d e n c e o f c o l l u s i o n as t o p r i c e s . W h i l e i t c o u l d be a r g u e d 
t h a t non c o l l u s i v e e n q u i r i e s w o u l d a s s i s t i n m a i n t a i n i n g h i g h 
l e v e l s o f p r i c e c o m p e t i t i o n and p e r f e c t i n f o r m a t i o n , i t w o u l d 
a l m o s t be i m p o s s i b l e a c c u r a t e l y t o i n d i c a t e a t what s t a g e , i f 
a n y , t h e s e e n q u i r i e s become p r i c e f i x i n g d i s c u s s i o n s . 



88 

P o s s i b l e A d m i n i s t r a t i v e Assessment of P r i c e D i s c r i m i n a t i o n by the  
TPC 

10-55 C o n s i s t e n t l y with our view that misunderstandings and 
misconceptions about s e c t i o n 49 may lead to p r i c e r i g i d i t y and 
that p r i c i n g s t r a t e g i e s , which are not a n t i - c o m p e t i t i v e should 
not be impeded by the Act, we canvassed the p o s s i b i l i t y of 
introducing some form of n o t i f i c a t i o n or- other a d m i n i s t r a t i v e 
procedure to reduce business u n c e r t a i n t y as to the e f f e c t of 
s e c t i o n 49. 

10.56 Our i n q u i r y i n t o t h i s subject was based upon the premise 
that most p r i c e d i f f e r e n t i a t i o n conduct by firms w i l l not 
s u b s t a n t i a l l y lessen competition and so w i l l not be unlawful. 
Given t h i s , a major disadvantage of any a d m i n i s t r a t i v e procedure 
f o r the review of p r i c e d i f f e r e n t i a t i o n conduct i s that i t w i l l 
be h e a v i l y over-used by businessmen, who, as p r e v i o u s l y noted, 
appear to be uncertain of the se c t i o n ' s e f f e c t . This would r e s u l t 
in a major d i v e r s i o n of the resources of both businesses and the 
Trade P r a c t i c e s Commission into both using and administering any 
procedure adopted. 

10-57 Unlike the other types of conduct for which a d m i n i s t r a t i v e 
procedures are a v a i l a b l e under the Act, p r i c e d i s c r i m i n a t i o n 
conduct g e n e r a l l y c o n s i s t s not of one agreement or a c t , but of a 
patt e r n of conduct u s u a l l y extending over a considerable period 
of time. This c h a r a c t e r i s t i c of p r i c e d i s c r i m i n a t i o n i s 
r e f l e c t e d i n the wording of s e c t i o n 49 which i s addressed to 
p r i c e d i s c r i m i n a t i o n "of such magnitude or ... of such a 
r e c u r r i n g or systematic character that i t has or i s l i k e l y to 
have the e f f e c t of s u b s t a n t i a l l y lessening competition...". Even 
were these words to be deleted from the s e c t i o n , p r i c e 
d i s c r i m i n a t i o n conduct would very r a r e l y be a n t i - c o m p e t i t i v e 
unless i t i n f a c t had these c h a r a c t e r i s t i c s . 

10.58 For t h i s reason, adequate a d m i n i s t r a t i v e assessment of 
p r i c e d i s c r i m i n a t i o n conduct would not be p o s s i b l e unless the 
a p p l i c a n t supplied the Trade p r a c t i c e s Commission with very 
d e t a i l e d and comprehensive information as to i t s p r i c i n g p o l i c i e s 
and s t r a t e g i e s . 

10.59 Moreover, the Commission would face a much more d i f f i c u l t 
task i n assessing whether the conduct has or i s l i k e l y to have 
the e f f e c t of s u b s t a n t i a l l y lessening competition in a market 
than i t p r e s e n t l y faces i n assessing the a n t i - c o m p e t i t i v e e f f e c t 
of conduct f a l l i n g w i t h i n s e c t i o n s 45, 45D or 47 f o r which 
a d m i n i s t r a t i v e assessment i s c u r r e n t l y a v a i l a b l e . Conduct o f 
these latt'er types w i l l g e n e r a l l y be a n t i - c o m p e t i t i v e because i t 
decreases p r i c e competition or r a i s e s b a r r i e r s to entry. Each of 
these e f f e c t s w i l l be e a s i l y foreseeable and have a r e l a t i v e l y 
obvious adverse e f f e c t on competition. p r i c e d i s c r i m i n a t i o n , 
on the other hand, w i l l u s u a l l y have s u b s t a n t i a l a n t i - c o m p e t i t i v e 
e f f e c t s only i f i t makes entry or continuance i n a p a r t i c u l a r 
market u n p r o f i t a b l e for p a r t i c i p a n t s disadvantaged by the 
d i s c r i m i n a t i o n . Adequate assessment of whether t h i s i s l i k e l y to 
occur as a r e s u l t of p a r t i c u l a r p r i c e d i s c r i m i n a t i o n ; conduct 
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w o u l d r e q u i r e d e t a i l e d i n v e s t i g a t i o n o f t h e p r i c i n g s t r u c t u r e i n 
a p a r t i c u l a r m a r k e t . O b v i o u s l y , s u c h i n v e s t i g a t i o n s w o u l d impose 
a s u b s t a n t i a l b u r d e n on t h e r e s o u r c e s o f t h e T r a d e P r a c t i c e s 
C o m m i s s i o n . We doubt t h a t s u c h a use o f r e s o u r c e s w o u l d be 
w a r r a n t e d . These v e r y same d i f f i c u l t i e s a r e a s u b s t a n t i a l 
argument f o r r e p e a l o f s e c t i o n 49. 

10.60 W h i l e t h e C o m m i s s i o n a l r e a d y f a c e s t h i s b u r d e n i n r e l a t i o n 
t o i t s t a s k o f e n f o r c i n g s e c t i o n 49, "enforcement i s c o n c e n t r a t e d 
on t h o s e a r e a s where t h e r e a p p e a r s t o be s u b s t a n t i a l p r i c e 
d i s c r i m i n a t i o n . I t i s o u r e x p e c t a t i o n t h a t , were an a d m i n i s t r 
a t i v e p r o c e d u r e i n t r o d u c e d f o r p r i c e d i s c r i m i n a t i o n , t h e 
C o m m i s s i o n w o u l d have to d e a l w i t h a v e r y l a r g e number o f 
a p p l i c a t i o n s and t h a t t h i s w o u l d r e q u i r e a s i g n i f i c a n t i n c r e a s e 
i n t h e C o m m i s s i o n ' s r e s o u r c e s . 

10.61 A n o t h e r s i g n i f i c a n t d i s a d v a n t a g e o f any form o f a d m i n i s t r 
a t i v e p r o c e d u r e i s t h a t b u s i n e s s e s w o u l d be r e q u i r e d t o g i v e 
a d v a n c e w a r n i n g o f t h e i r p r i c i n g s t r a t e g i e s t o t h e i r r i v a l s . T h i s 
i n i t s e l f c o u l d r e s u l t i n a c o n s i d e r a b l e l e s s e n i n g o f t h e p r i c e 
f l e x i b i l i t y w h i c h as t h e Swanson Committee c o r r e c t l y s a y s i s a t 
t h e v e r y h e a r t o f c o m p e t i t i v e b e h a v i o u r . 

10.62 Even i f a p p l i c a t i o n s were t o be c o n f i d e n t i a l , and t h i s 
w o u l d r e p r e s e n t a d e p a r t u r e f r o m t h e p r e s e n t p r i n c i p l e o f 
o p e n n e s s u n d e r l y i n g a d j u d i c a t i o n p r o c e d u r e s , a l e s s e n i n g o f p r i c e 
f l e x i b i l i t y w o u l d a l s o o c c u r i f t h e p r o p o s e d a d m i n i s t r a t i v e 
p r o c e d u r e were r e s t r i c t e d t o p r o p o s e d c o n d u c t , s i n c e t h e 
a p p l i c a n t w o u l d not f e e l f r e e t o d i f f e r e n t i a t e h i s p r i c e s u n t i l 
t h e C o m m i s s i o n had g r a n t e d a p p r o v a l , w h i c h f o r t h e r e a s o n s n o t e d 
above c o u l d t a k e a c o n s i d e r a b l e t i m e . To a l l o w t h e p r o p o s e d 
p r o c e d u r e to a p p l y t o c o n d u c t w h i c h i s a l r e a d y b e i n g engaged i n 
i s t o r u n t h e r i s k o f a s u b s t a n t i a l l e s s e n i n g o f c o m p e t i t i o n 
o c c u r r i n g w h i l e t h e C o m m i s s i o n i s a s s e s s i n g t h e a p p l i c a t i o n . 

C o n c l u s i o n 

10.63 These g e n e r a l d i f f i c u l t i e s w o u l d seem t o p r e c l u d e t h e 
e s t a b l i s h m e n t o f any form o f a u t h o r i z a t i o n , n o t i f i c a t i o n o r o t h e r 
w o r k a b l e a d m i n i s t r a t i v e p r o c e d u r e f o r p r i c e d i s c r i m i n a t i o n 
c o n d u c t . We f u r t h e r n o t e h e r e o u r v i e w t h a t , s h o u l d any s u c h 
p r o c e d u r e be a d o p t e d , i t w o u l d be i n a p p r o p r i a t e t o r e q u i r e p u b l i c 
b e n e f i t a s p e c t s o f t h e c o n d u c t t o be t a k e n i n t o a c c o u n t , as i s 
t h e c a s e under t h e p r e s e n t a u t h o r i z a t i o n and n o t i f i c a t i o n 
p r o c e d u r e s p r o v i d e d under t h e A c t . Where p r i c e d i s c r i m i n a t i o n 
c o n d u c t r e s u l t s o r i s l i k e l y t o r e s u l t i n a s u b s t a n t i a l l e s s e n i n g 
o f c o m p e t i t i o n , i t w i l l so r a r e l y r e s u l t i n an o f f s e t t i n g b e n e f i t 
t o t h e p u b l i c t h a t t h e c o s t s t o i n d u s t r y and Government i n v o l v e d 
i n a l l o w i n g a t t e m p t s t o j u s t i f y s u c h c o n d u c t c o n s i d e r a b l y 
o u t w e i g h t h e b e n e f i t s w h i c h m i g h t f l o w f r o m t h e v e r y o c c a s i o n a l 
j u s t i f i c a t i o n o f t h e c o n d u c t w h i c h m i g h t o c c u r . 

SECTION 4 - THE DEVELOPMENT OF U.S. PRICE DISCRIMINATION LAW 

I n t r o d u c t i o n 

10.64 Arguments put f o r w a r d by s m a l l b u s i n e s s i n t e r e s t s i n d i c a t e 
t h a t t h e y v i e w s e c t i o n 49's r e t e n t i o n as v i t a l f o r t h e i r s u r v i v a l 
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and t h a t t h e s e c t i o n s h o u l d be " s t r e n g t h e n e d " so as t o a l l o w , a t 
l e a s t i n i t i a l l y , some e q u a l i t y between c o m p e t i t o r s r e g a r d l e s s o f 
t h e i r r e s p e c t i v e m a r k e t s h a r e and power. 

10.65 The o r i g i n o f t h i s l i n e o f argument can be t r a c e d back 
t h r o u g h t h e h i s t o r y o f t h e U n i t e d S t a t e s R o b i n s o n Patman A c t and 
i t w ould be a p p r o p r i a t e t o now d e a l w i t h t h e U.S. a p p r o a c h t o 
p r i c e d i s c r i m i n a t i o n . 

10.66 P r i c e d i s c r i m i n a t i o n was i n i t i a l l y d e a l t w i t h by S e c t i o n 2 
o f t h e C l a y t o n A c t 1914 w h i c h r e q u i r e d a s h o w i n g o f e f f e c t upon 
c o m p e t i t i v e c o n d i t i o n s g e n e r a l l y i n t h e l i n e o f commerce and • 
m a r k e t t e r r i t o r y c o n c e r n e d as d i s t i n g u i s h e d f r o m t h e e f f e c t o f 
t h e d i s c r i m i n a t i o n upon i m m e d i a t e c o m p e t i t i o n w i t h the g r a n t o r o r 
g r a n t e e . 

10.67 The p r o v i s i o n p e r m i t t e d u n l i m i t e d p r i c e d i s c r i m i n a t i o n i f 
b a s e d on volume d i s c o u n t s o r made i n good f a i t h t o meet 
c o m p e t i t i o n . T h i s l i b e r a l a p p r o a c h , i n t h e v i e w o f some p e o p l e , 
i n d i c a t e d a f u r t h e r f a i l u r e t o f o r s e e t h e g r o w t h o f c h a i n s t o r e s 
and o t h e r l a r g e c o n c e n t r a t i o n s o f b u y i n g power and t h e use o f 
t h a t power t o compel p r e f e r e n t i a l p r i c e t r e a t m e n t e n d a n g e r i n g t h e 
s u r v i v a l o f i n d e p e n d e n t l o c a l m e r c h a n t s . 

10.68 D u r i n g t h e c u r r e n c y o f t h e C l a y t o n A c t , h o w e v e r , t h e f o c u s 
o f c o n c e r n w i t h p r i c e d i s c r i m i n a t i o n changed c o n s i d e r a b l y . I n 
t h e 1920s and e a r l y 1930s t h e g r o w t h o f c h a i n s t o r e s , t o g e t h e r 
w i t h t h e a c c u m u l a t i o n of m a s s i v e b u y i n g -power, b r o u g h t a b o u t 
i n c r e a s i n g c o n c e r n and demands f o r t h e p r o t e c t i o n o f s m a l l e r 
b u s i n e s s m e n . P a r t i c u l a r a t t e n t i o n was t h e n d i r e c t e d a t c o n d u c t 
w h i c h i n j u r e d p u r c h a s e r c o m p e t i t i o n and t h e need t o p r o t e c t t h e 
a b i l i t y o f i n d i v i d u a l s m a l l b u s i n e s s e s t o compete w i t h c h a i n -
s t o r e s i n l o c a l m a r k e t s . 

10.69 The p r o v i s i o n s o f t h e C l a y t o n A c t were f o u n d t o be 
d e f i c i e n t . They were n o t a d e q u a t e t o cope w i t h s u c h 
d i s c r i m i n a t o r y p r a c t i c e s as " s p e c i a l d i s c o u n t s " , b r o k e r a g e 
p a y m e n t s , a d v e r t i s i n g and p r o m o t i o n a l a l l o w a n c e s as w e l l as o t h e r 
p r e f e r e n t i a l t r e a t m e n t not c o n f e r r e d upon s m a l l e r p u r c h a s e r s * 

10.70 I n 1926, t h e F e d e r a l T r a d e C o m m i s s i o n was d i r e c t e d by t h e 
U.S. S e n a t e to make a c o m p r e h e n s i v e i n v e s t i g a t i o n i n t o c h a i n -
s t o r e s . T h i s i n v e s t i g a t i o n r e s u l t e d i n t h e p r e p a r a t i o n o f a 
t o t a l o f 34 r e p o r t s . The f i n a l r e p o r t i n t h i s s e r i e s was 
p r e s e n t e d t o t h e S e n a t e i n 1934. I t recommended t h a t t h e l a w be 
amended to f a c i l i t a t e measures w h i c h w o u l d c o r r e c t t h e i m b a l a n c e s 
and a b u s e s a r i s i n g o u t o f t h e c h a i n s t o r e s 1 e x p l o s i v e 
d e v e l o p m e n t . 

10.71 The G r e a t D e p r e s s i o n shook p e o p l e ' s f a i t h i n f r e e 
e n t e r p r i s e and c o m p e t i t i o n and i n s p i r e d a number o f Government 
moves t o w a r d s d i r e c t r e g u l a t i o n r a t h e r t h a n c o m p e t i t i o n . F o r 
e x a m p l e , t h e R o b i n s o n Patman A c t , w h i c h was i n t r o d u c e d a f t e r t h e 
1934 R e p o r t , was n o t t h e s o l e l e g i s l a t i v e r e s p o n s e t o t h e 
d e v e l o p m e n t o f c h a i n s t o r e s . O t h e r Government a t t e m p t s t o c u r b 
c h a i n s t o r e g r o w t h and power i n c l u d e d : 
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th e N a t i o n a l R e c o v e r y A d m i n i s t r a t i o n (1933 t o 1935) 
- c o n s i s t i n g o f c o d e s w h i c h imposed s t r i n g e n t 
r e g u l a t i o n on t h e d i s t r i b u t i o n p r o c e s s ; 

F a i r Trade Laws - a l l o w i n g S t a t e Governments t o 
a u t h o r i s e , by S t a t u t e , r e s a l e p r i c e m a i n t e n a n c e 
( t h e s e l a w s a l l o w e d ag r e e m e n t s between s u p p l i e r s 
and d i s t r i b u t o r s w h i c h p r e s c r i b e d minimum p r i c e s 
f o r r e s a l e o f t r a d e m a r k e d o r b r a n d e d c o m m o d i t i e s ) ; 
and 

C h a i n s t o r e t a x laws - w h i c h were p a s s e d by a number 
o f S t a t e s . (A p r o p o s a l f o r a F e d e r a l c h a i n s t o r e 
t a x , p u t f o r w a r d by Congressman Patman was 
d e f e a t e d ) ; 

Of t h e s e a d o p t e d m e a s u r e s , o n l y t h e R o b i n s o n Patman A c t r e m a i n s . 

The R o b i n s o n Patman A c t 

10.72 The R o b i n s o n Patman A c t came i n t o f o r c e on 19 June 1936 
and amended s e c t i o n 2 o f t h e C l a y t o n A c t . I t c o n t a i n e d an 
e l a b o r a t e s e t o f p r o v i s i o n s w h i c h were d e s i g n e d to g i v e e f f e c t t o 
the F e d e r a l T r a d e C o m m i s s i o n ' s r e c o m m e n d a t i o n s m e n t i o n e d above. 

10.73 S e c t i o n 2 o f t h e A c t imposes c i v i l p r o h i b i t i o n s and i s 
d i v i d e d i n t o s i x p a r t s . The m a i n p r o v i s i o n s o f t h o s e p a r t s a r e , 
b r i e f l y : 

S e c t i o n 2 ( a ) p r o h i b i t s p e r s o n s engaged i n commerce 
f r o m , e i t h e r d i r e c t l y o r i n d i r e c t l y , d i s c r i m i n a t i n g 
between d i f f e r e n t p u r c h a s e r s o f c o m m o d i t i e s o f l i k e 
g r a d e and q u a l i t y where t h e e f f e c t o f s u c h 
d i s c r i m i n a t i o n may be s u b s t a n t i a l l y t o l e s s e n 
c o m p e t i t i o n o r t e n d t o c r e a t e a monopoly i n any 
1 i n e o f commerce, o r t o i n j u r e , d e s t r o y o r p r e v e n t 
c o m p e t i t i o n w i t h any p e r s o n who e i t h e r g r a n t s o r 
k n o w i n g l y r e c e i v e s t h e b e n e f i t o f s u c h d i s c r i m i n 
a t i o n , o r w i t h t h e c u s t o m e r s o f e i t h e r o f them. 
D e f e n c e s a r e p r o v i d e d by t h e s e c t i o n where 
o t h e r w i s e u n l a w f u l p r i c e d i s c r i m i n a t i o n c a n be c o s t 
j u s t i f i e d o r where t h e d i s c r i m i n a t i o n r e s u l t s f r o m 
a chang i n g c o n d i t i o n a f f e c t i n g t h e mar k e t f o r t h e 
g o o d s o r t h e i r m a r k e t a b i l i t y . 

S e c t i o n 2(b) s e t s o u t t h e b u r d e n s o f p r o o f i n 
d e f e n d i n g a v i o l a t i o n . I t p r o v i d e s t h a t a f t e r a 

, p l a i n t i f f has made o u t a p r i m a f a c i e c a s e t h e 
d e f e n d a n t must t h e n r e b u t t h e p r e s u m p t i o n o f 
i l l e g a l i t y . I t a l s o p r o v i d e s t h a t a p r i c e 
d i s c r i m i n a t i o n i s n o t u n l a w f u l i f i t i s made i n 
good f a i t h t o meet t h e e q u a l l y l o w p r i c e o f a 
c o m p e t i t o r . 

S e c t i o n 2 ( c ) p r o h i b i t s t h e s e l l e r f rom p a y i n g 
b r o k e r a g e f e e , c o m m i s s i o n o r an e q u i v a l e n t t o a 
b u y e r o r b u y e r ' s a g e n t . A b u y e r i s s i m i l a r l y 
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p r e c l u d e d from a c c e p t i n g s u c h b r o k e r a g e f e e s o r 
c o m m i s s i o n s . 

S e c t i o n s 2(d) and 2(e) a r e c l o s e l y r e l a t e d and 
p r o h i b i t a s e l l e r f rom g r a n t i n g d i s c r i m i n a t o r y 
a l l o w a n c e s (2 (d)) or s e r v i c e s and f a c i l i t i e s ( 2 ( e ) ) 
to a b u y e r , u n l e s s s u c h a s s i s t a n c e i s made 
a v a i l a b l e t o o t h e r c o m p e t i n g b u y e r s .on 
p r o p o r t i o n a l l y e q u a l t e r m s . 

S e c t i o n 2 ( f ) p r o v i d e s t h a t i t i s u n l a w f u l f o r any 
p e r s o n t o k n o w i n g l y i n d u c e o r r e c e i v e a d i s c r i m i n 
a t i o n i n p r i c e w h i c h i s p r o h i b i t e d by t h e s e c t i o n . 

10.74 In a d d i t i o n t o t h e above p r o v i s i o n s , s e c t i o n 3 o f t h e A c t , 
a c r i m i n a l p r o v i s i o n , d e c l a r e s t h a t i t i s u n l a w f u l f o r a s e l l e r 
t o p r o v i d e c e r t a i n s e c r e t a l l o w a n c e s to a b u y e r . I t a l s o 
p r o h i b i t s t e r r i t o r i a l p r i c e r e d u c t i o n s o r s a l e s a t u n r e a s o n a b l y 
low p r i c e s where t h e s e l l e r ' s p u r p o s e i s t o d e s t r o y o r e l i m i n a t e 
c o m p e t i t i o n . 

E n f o r c e m e n t 

10.75 The F e d e r a l T r a d e C o m m i s s i o n i s t h e p r i n c i p a l a g e n c y 
r e s p o n s i b l e f o r t h e e n f o r c e m e n t o f t h e R o b i n s o n Patman A c t . I t 
has e x t e n s i v e i n v e s t i g a t o r y powers and, where i t a p p e a r s t h a t 
f o r m a l p r o c e e d i n g s w o u l d be i n t h e i n t e r e s t o f t h e p u b l i c , may 
i s s u e a c o m p l a i n t and c o n d u c t a h e a r i n g . Where a d e c i s i o n i s 
a g a i n s t a r e s p o n d e n t , t h e C o m m i s s i o n may i s s u e an o r d e r t o c e a s e 
and d e s i s t . (Such an o r d e r i s s i m i l a r t o an i n j u n c t i o n and 
r e m a i n s i n f o r c e i n d e f i n i t e l y ) . Where a v i o l a t i o n o c c u r s , t h e 
r e s p o n d e n t may be p r o s e c u t e d f o r c i v i l p e n a l t i e s . The C o m m i s s i o n 
a l s o e n c o u r a g e s c o m p l i a n c e w i t h t h e A c t by a number o f i n f o r m a l 
means i n c l u d i n g a d v i s o r y o p i n i o n s and by a c o n s e n t s e t t l e m e n t 
p r o c e d u r e . 

10.76 The number o f c o m p l a i n t s b r o u g h t by t h e F e d e r a l T r a d e 
C o m m i s s i o n has d e c l i n e d i n r e c e n t y e a r s . 

10.77 A b r e a c h o f s e c t i o n 3 o f t h e A c t g i v e s r i s e to a c r i m i n a l 
o f f e n c e and t h e e n f o r c e m e n t o f t h i s p r o v i s i o n f a l l s w i t h i n t h e 
r e s p o n s i b i l i t y o f t h e D e p a r t m e n t o f J u s t i c e . T h i s s e c t i o n has 
r a r e l y been i n v o k e d . 

10.78 In a d d i t i o n t o e n f o r c e m e n t by Government a g e n c i e s , p r i v a t e 
a c t i o n s may be b r o u g h t under t h e A c t . T h i s has been e n c o u r a g e d 
by t h e U n i t e d S t a t e s C o n g r e s s w h i c h has p r o v i d e d t h a t a 
s u c c e s s f u l 1 i t i g a n t may r e c o v e r t r e b l e damages f o r damages 
r e s u l t i n g from a v i o l a t i o n . T h i s i n c e n t i v e c ombined w i t h t h e 
U.S. p r a c t i c e o f a l l o w i n g c o u n s e l t o work on a c o n t i n g e n c y f e e 
b a s i s has l e d t o an e x c e s s i v e number o f p r i v a t e a c t i o n s b a s e d on 
t h e R o b i n s o n Patman A c t . 
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SECTION 5 - ROBINSON PATMAN AND SECTION 49 OF THE TRADE PRACTICES  
ACT 

I n t r o d u c t i o n 

10.79 Most c o m m e n t a t o r s have n o t e d t h a t s e c t i o n 49 i s b a s e d on 
t h e R o b i n s o n Patman A c t , a l t h o u g h a number o f s i g n i f i c a n t c h a n g e s 
were made i n an a t t e m p t t o a v o i d c r i t i c i s m s w h i c h had been 
e x p r e s s e d i n r e s p e c t o f t h e U n i t e d S t a t e s l e g i s l a t i o n . However, 
the c o m p l e x i t y o f s e c t i o n 49, t o g e t h e r w i t h t h e l a c k o f 
A u s t r a l i a n j u d i c i a l a u t h o r i t y , has r e s u l t e d i n many l o c a l 
b u s i n e s s m e n p l a c i n g h e avy r e l i a n c e upon the i n t e r p r e t a t i o n o f t h e 
U n i t e d S t a t e s A c t . 

I n t e r p r e t a t i o n 

10.80 The U n i t e d S t a t e s a p p r o a c h i s , we b e l i e v e , r e l e v a n t to the 
i n t e r p r e t a t i o n o f s e c t i o n 49. However, b u s i n e s s r e a c t i o n 
f o l l o w i n g t h a t s e c t i o n ' s i n t r o d u c t i o n i n d i c a t e d t h a t p e r h a p s n o t 
enough a t t e n t i o n has been p a i d t o t h e b a s i c , d e l i b e r a t e 
d i f f e r e n c e s between the two p r i c e d i s c r i m i n a t i o n p r o v i s i o n s . 

10.81 The d e c i s i o n s o f t h e U n i t e d S t a t e s Supreme C o u r t a r e 
i n f l u e n c e d by a t t e m p t s o f t h e j u d i c i a r y to g i v e e f f e c t to b r o a d 
p o l i t i c a l c o n s i d e r a t i o n s . That C o u r t w i l l r e f e r t o l e g i s l a t i v e 
d e b a t e s t o c o n s t r u e t h e i n t e n t i o n o f t h e l e g i s l a t u r e . In 
c o n t r a s t , A u s t r a l i a n C o u r t s have c o n s i s t e n t l y r e f u s e d t o make use 
o f t h e H a n s a r d r e c o r d . I t i s t h u s a q u e s t i o n o f some c o n j e c t u r e 
as t o how much w e i g h t t h e A u s t r a l i a n C o u r t s u l t i m a t e l y w i l l g i v e 
t o d e c i s i o n s o f t h e U n i t e d S t a t e s Supreme C o u r t w h i c h , a l t h o u g h 
d e a l i n g w i t h s i m i l a r l y worded l e g i s l a t i o n have gone b e h i n d t h e 
l a n g u a g e used i n t h e s t a t u t e and have t a k e n a c c o u n t o f 
c o n g r e s s i o n a l i n t e n t i o n and a s p i r a t i o n s . 

10.82 T h i s C o n g r e s s i o n a l i n t e n t was formed p r i o r t o , and d u r i n g 
t h e d e p r e s s i o n e r a o f t h e 1930s. The R o b i n s o n Patman A c t was . 
e n a c t e d to p r o t e c t s m a l l b u s i n e s s a g a i n s t t h e i n c r e a s i n g g r o w t h 
o f c h a i n s t o r e s as an e x p r e s s i o n o f t h i s i n t e n t . There was a t 
t h a t t i m e , a g r e a t d e a l o f s e n t i m e n t i n f a v o u r o f t h e s m a l l 
i n d e p e n d e n t r e t a i l e r and many t h o u g h t t h a t s u c h r e t a i l e r s were i n 
g r e a t d anger o f d i s a p p e a r i n g f rom t h e d i s t r i b u t i o n l i n e 
a l t o g e t h e r . The f o l l o w i n g q u o t e s g i v e an i n d i c a t i o n o f t h e 
f e e l i n g w h i c h prompted th e e n a c t m e n t o f R o b i n s o n Patman: 

"You know t h e r e i s a c e r t a i n s e n t i m e n t and romance a b o u t 
the c o r n e r o r c r o s s r o a d s g r o c e r y s t o r e . T h e r e f o r m e r l y , 
and t h e r e now, e x i s t s t h e s p i t and w h i t t l e c l u b . You 
know, where th e boys g a t h e r a r o u n d the s t o v e i n t h e 
w i n t e r , s i t a r o u n d i t s r e d - h o t f i r e , chew t o b a c c o , s p i t on 
t h e bowl and l i s t e n t o i t s i z z l e , and s e t t l e the p r o b l e m s 
o f t h e N a t i o n , and t h e p r o b l e m s o f t h e c ommunity". 

(Remarks oj: Rep. N i c h o l s : 80 Cong. R e c . 8134 (1936)) 

"The r e s u l t i s , I b e l i e v e i t i s t h e o p i n i o n o f e v e r y o n e 
who has s t u d i e d t h i s s u b j e c t , t h a t t h e day o f t h e 
i n d e p e n d e n t m e r c h a n t i s gone u n l e s s s o m e t h i n g i s done and 
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done q u i c k l y . He c a n n o t p o s s i b l y s u r v i v e under t h a t 
s y s t e m . So we have r e a c h e d t h e c r o s s r o a d s ; we must 
e i t h e r t u r n the f o o d and g r o c e r y b u s i n e s s o f t h i s c o u n t r y 
- now, t h a t i s j u s t one d i v i s i o n - we must e i t h e r t u r n t h e 
f o o d o r g r o c e r y b u s i n e s s o f t h i s c o u n t r y o v e r to a few 
c o r p o r a t e c h a i n s , o r we have g o t t o p a s s l a w s t h a t w i l l 
g i v e t h e p e o p l e , who b u i l t t h i s c o u n t r y i n t i m e o f peace 
and who s a v e d i t i n t i m e o f war, an o p p o r t u n i t y t o e x i s t 
- n o t t o g i v e them any s p e c i a l r i g h t s , s p e c i a l p r i v i l e g e s , 
o r s p e c i a l b e n e f i t s , b u t j u s t t o deny t h e i r c o m p e t i t o r s 
t h e s p e c i a l b e n e f i t s t h a t t h e y a r e g e t t i n g , t h a t t h e y 
s h o u l d n o t be p e r m i t t e d t o h a v e . " 

( H e a r i n g s on H.R. 8442, H.R. 4995, H.R. 5062 b e f o r e t h e  
C o m m i t t e e on t h e J u d i c i a r y o f t h e House o f R e p r e s e n t a t i v e s 
5, 7 4 t h C o n g r e s s , 1 s t S e s s i o n (1935) p.p.5 - 6 ) . 

10.83 On t h e o t h e r hand, A u s t r a l i a n C o u r t s c o n s t r u e t h e 
i n t e n t i o n o f t h e l e g i s l a t u r e f rom the words o f t h e r e l e v a n t 
s t a t u t e . In t h i s c a s e , i t i s s u g g e s t e d t h a t t h e r e l e v a n t 
l e g i s l a t i v e i n t e n t i s to r e d u c e the l e v e l o f c o n d u c t i n 
A u s t r a l i a n i n d u s t r y w h i c h works a g a i n s t t h e e f f i c i e n t and 
e c o n o m i c a l l o c a t i o n o f r e s o u r c e s (See p a r a g r a p h s 4.10 e t s e q ) . 
Any i n t e r p r e t a t i o n o f s e c t i o n 49 s h o u l d , t h e r e f o r e , be u n d e r t a k e n 
w i t h i n the c o n t e x t o f t h i s p o l i c y . 

P i f f e r e n c e s 

10.84 S e c t i o n 49 has a number o f f u n d a m e n t a l d r a f t i n g 
d i f f e r e n c e s , when compared w i t h t h e R o b i n s o n Patman A c t , w h i c h 
s h o u l d g i v e i t a more l i m i t e d o p e r a t i o n . These a r e n o t e d b r i e f l y 
b e l o w : 

I n j u r y t o C o m p e t i t i o n 

S e c t i o n 49 p r o h i b i t s p r i c e d i s c r i m i n a t i o n w h i c h has 
o r i s l i k e l y t o have t h e e f f e c t o f s u b s t a n t i a l l y 
l e s s e n i n g c o m p e t i t i o n i n a m a r k e t . On t h e o t h e r 
hand, t h e R o b i n s o n Patman A c t p r o h i b i t s p r i c e 
d i s c r i m i n a t i o n s w h i c h may s u b s t a n t i a l l y e i t h e r : 

l e s s e n c o m p e t i t i o n ; 

t e n d t o c r e a t e a monopoly i n any l i n e o f 
commerce; o r 

r . i n j u r e , d e s t r o y o r p r e v e n t c o m p e t i t i o n w i t h 
any p e r s o n who e i t h e r g r a n t s o r k n o w i n g l y 
r e c e i v e s t h e b e n e f i t o f s u c h d i s c r i m i n a t i o n , 
o r w i t h c u s t o m e r s o f e i t h e r o f them. 

The f i r s t two t e s t s o f i l l e g a l i t y , w h i c h were 
c o n t a i n e d i n t h e o r i g i n a l s e c t i o n 2 o f t h e C l a y t o n 
A c t as p a s s e d i n 1914, i n v o l v e a d v e r s e c o m p e t i t i v e 
i m p a c t upon t h e t o t a l r e l e v a n t m a r k e t , w h ereas t h e 
t h i r d t e s t w h i c h was added by t h e R o b i n s o n Patman 
amendment i n 1936, f o c u s e s upon t h e p r o b a b l e 
a d v e r s e i m p a c t on p a r t i c u l a r c o m p e t i t o r s . 
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P e r se r u l e 

A l l i t e m s o f d i s c r i m i n a t i o n i n s e c t i o n 4 9 ( 1 ) a r e 
c o n d i t i o n e d by r e f e r e n c e t o t h e i m p a c t on 
c o m p e t i t i o n i n a m a r k e t ( t h e y a r e n o t per se 
i l l e g a l ) . 

U n l i k e the T r a d e P r a c t i c e s A c t , c o n d u c t v i o l a t e , 
o f p a r a g r a p h s 2 ( c ) , 2(d) o r 2(e) o f t h e R o b i n s o n  
Patman A c t i s p e r s e u n l a w f u l w i t h o u t the need t o 
show compet i t ive" i n j u r y . Under t h e s e pa r a g r a p h s , 
m o r e o v e r , th e " c o s t j u s t i f i c a t i o n " d e f e n c e i s n o t 
a v a i l a b l e . However, th e " m e e t i n g o f c o m p e t i t i o n " 
d e f e n c e does a p p l y . 

B u r d e n o f p r o o f 

In r e g a r d to b u y e r l i a b i l i t y f o r i n d u c i n g o r 
r e c e i v i n g a d i s c r i m i n a t i o n under s e c t i o n 49, a 
b u y e r who i s r e l y i n g on t h e " c o s t j u s t i f i c a t i o n " o r 
" m e e t i n g c o m p e t i t i o n " d e f e n c e s has t o p r o v e t h a t i t 
was r e a s o n a b l e f o r him t o r e l y on t h e s e e x c e p t i o n s 
( s u b - s e c t i o n 4 9 ( 5 ) ) . However, t h e R o b i n s o n Patman  
A c t a p p e a r s to r e q u i r e t h e p l a i n t i f f t o p r o v e t h a t 
t h e b u y e r knew t h a t t h e " c o s t j u s t i f i c a t i o n " and 
" m e e t i n g c o m p e t i t i o n " d e f e n c e s were n o t a v a i l a b l e . 

L i k e l i h o o d o r p o s s i b i l i t y 

The R o b i n s o n Patman A c t r e q u i r e s t h a t t h e e f f e c t o f 
t h e p r o h i b i t e d p r i c e d i s c r i m i n a t i o n s "may be 
s u b s t a n t i a l l y t o l e s s e n c o m p e t i t i o n .... o r t o 
i n j u r e , d e s t r o y , o r p r e v e n t c o m p e t i t i o n " . The 
U.S. C o u r t has d e c i d e d t h a t t h e above p r o v i s i o n 
does n o t r e q u i r e t h a t t h e d i s c r i m i n a t i o n s must i n 
f a c t have harmed c o m p e t i t i o n , b u t o n l y t h a t t h e r e 
i s a r e a s o n a b l e p o s s i b i l i t y t h a t t h e y "may" have 
s u c h an e f f e c t (FTC v . M o r t o n S a l t Co. 334 US 37 
( 1 9 4 7 ) . S e c t i o n 49 u s e s t h e word " l i k e l y " . I t i s 
s u g g e s t e d t h a t t h i s word r e q u i r e s a h i g h e r d e g r e e 
o f c e r t a i n t y t h a n does t h e U n i t e d S t a t e s A c t ' s 
p r o v i s i o n s . " L i k e l y " w o u l d n o t be e q u i v a l e n t t o a 
" r e a s o n a b l e p o s s i b i l i t y t h a t i t may". 

10.85 D e s p i t e t h e s e d i f f e r e n c e s t h e R o b i n s o n Patman A c t can 
p r o v i d e a v a l u a b l e g u i d e t o t h e e f f e c t o f p o s s i b l e c h a n ges t o t h e 
A u s t r a l i a n p r o v i s i o n s . A c c o r d i n g l y we now p r o c e e d t o d i s c u s s 
r e c e n t d e v e l o p m e n t s i n t h e U n i t e d S t a t e s . 

R e c e n t D e v e l o p m e n t s 

10.86 The e f f e c t i v e n e s s o f t h e R o b i n s o n Patman A c t has been t h e 
s u b j e c t o f c o n t r o v e r s y s i n c e i t s e n a c t m e n t and has r e c e n t l y been 
t h e s u b j e c t o f d e t a i l e d r e p o r t s by a t l e a s t f o u r U n i t e d S t a t e s 
Government B o d i e s . 
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10.87 S e r i o u s d o u b t s about t h e R o b i n s o n Patman A c t ' s c o n s i s t e n c y 
w i t h t h e p o l i c i e s i n f a v o u r o f c o m p e t i t i o n embodied i n the a n t i 
t r u s t l a w s were r a i s e d by two i n v e s t i g a t i o n s o f t h e a n t i - t r u s t 
l a w s i n 1968 and 1969. F o l l o w i n g the r e l e a s e o f the r e p o r t s o f 
t h e s e i n v e s t i g a t i o n s ( t h e Wh i t e House Task F o r c e R e p o r t on A n t i -
T r u s t P o l i c y ( N e a l R e p o r t ) i n 1968 and t h e P r e s i d e n t ' s Task F o r c e 
R e p o r t on P r o d u c t i v i t y and C o m p e t i t i o n 1964 ( S t i g l e r R e p o r t ) i n 
1969) the U.S. C o n g r e s s s e t up a s p e c i a l Ad Hoc Subcommittee 
( w h i c h was c h a i r e d by Congressman W r i g h t Patman) to s t u d y s m a l l 
b u s i n e s s and t h e R o b i n s o n Patman A c t i n 1970. 

10.88 T h i s S u b c o m m i t t e e ' s R e p o r t on " R e c e n t E f f o r t s t o Amend o r 
R e p e a l the R o b i n s o n Patman A c t " was c o m p l e t e d i n 1976. The 
Subcommittee found t h a t : 

"The u n f o u n d e d , e r r o n e o u s and u n j u s t i f i e d a l l e g a t i o n s made 
a g a i n s t the a n t i - t r u s t l a w s i n g e n e r a l , and a g a i n s t t h e 
R o b i n s o n Patman A c t s p e c i f i c a l l y , have had t h e i l l e f f e c t s 
o f c o n f u s i n g c i t i z e n s and g o v e r n m e n t a l o f f i c i a l s and 
m i s l e a d i n g them i n t o the b e l i e f t h a t t h o s e l aws a g a i n s t 
p r i c e d i s c r i m i n a t i o n p r a c t i c e s d e s t r u c t i v e o f c o m p e t i o n 
a r e a n t i - c o m p e t i t i v e and u n d e s i r a b l e and s h o u l d be 
r e p e a l e d . " 

10.89 I t recommended t h a t the R o b i n s o n Patman A c t s h o u l d n o t be 
r e p e a l e d , e m a s c u l a t e d o r weakened i n any way, i t s h o u l d n o t be 
amended and t h a t the a p p r o p r i a t e D e p a r t m e n t s and a g e n c i e s s h o u l d 
f u l l y and e f f e c t i v e l y e n f o r c e t h e p r o v i s i o n s o f t h e A c t . 
("Recent E f f o r t s t o Amend o r R e p e a l the R o b i n s o n Patman A c t - A 
r e p o r t o f t h e Ad Hoc S u b c o m m i t t e e on A n t i - T r u s t , t h e R o b i n s o n  
Patman A c t and R e l a t e d m a t t e r s o f t h e Committee o f S m a l l 
B u s i n e s s " , (U.S. Government P r i n t i n g O f f i c e ) , 1976 pages 120 -
123) . 

10.90 The R e p o r t , h o w e v e r , has been s u b j e c t e d t o c r i t i c i s m on a 
number o f g r o u n d s . In p a r t i c u l a r , t h r e e members o f t h e Ad Hoc 
S u b c o m m i t t e e , i n an a t t a c h m e n t to the main R e p o r t , e x p r e s s e d 
s e r i o u s r e s e r v a t i o n s w h i c h c o l o u r t h e o v e r a l l v a l u e t o be p l a c e d 
on t h e S u b c o m m i t t e e ' s work. The t h r e e members s a i d : 

"We have s e r i o u s r e s e r v a t i o n s c o n c e r n i n g c e r t a i n f i n d i n g s , 
c o n c l u s i o n s , and r e c o m m e n d a t i o n s , and we do n o t b e l i e v e 
a d e q u a t e t e s t i m o n y was d e v e l o p e d a t t h e Ad Hoc 
S u b c o m m i t t e e s so as to e n a b l e t h e Ad Hoc Subcommittee to 
r e n d e r a f a i r , o b j e c t i v e o r i m p a r t i a l r e p o r t ..." 

10.91 The t h r e e members r e l a t e d how t h e Ad Hoc S u b c o m m i t t e e had 
f a i l e d t o a c h i e v e o b j e c t i v i t y by f a i l i n g t o g i v e o p p o n e n t s o f t h e 
A c t the p r o p e r o p p o r t u n i t y t o appear b e f o r e i t s p u b l i c h e a r i n g s 
and on how t h e r e p o r t c o n c e n t r a t e s on m i s s t a t i n g t h e A d m i n i s t r 
a t i o n ' s p o s i t i o n . They c a l l e d f o r a f u r t h e r " o b j e c t i v e 
i n v e s t i g a t i o n o f t h e R o b i n s o n Patman A c t . " 

10.92 The most r e c e n t r e v i e w o f t h e R o b i n s o n Patman A c t was 
c o n c l u d e d by t h e U.S. Department o f J u s t i c e i n 1977. The A c t was 
condemned as h a v i n g f a i l e d t o a c h i e v e any a i m s s e t f o r i t by i t s 
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a u t h o r s i n 1936. The Department urged a f u n d a m e n t a l w e a k e n i n g o f 
t h e A c t to s h i f t t h e b u r d e n o f p r o o f t h a t a g i v e n p r i c e 
d i s c r i m i n a t i o n was u n r e l a t e d to c o s t from t h e d e f e n d a n t to t h e 
p l a i n t i f f . I t a l s o s u g g e s t e d t h a t d i s c r i m i n a t i o n be c o n s i d e r e d 
h a r m f u l o n l y where t h e r e i s a p r o v e n s y s t e m a t i c d i s c r i m i n a t i o n 
i n f a v o u r o f l a r g e p u r c h a s e r s . 

10.93 S p e c i f i c w e a k n e s s e s o f t h e R o b i n s o n Patman A c t were 
h i g h l i g h t e d by t h e R e p o r t : 

I t has done l i t t l e t o s a v e A m e r i c a n consumers from 
t h e r i s e o f s u p e r m a r k e t s by p r e s e r v i n g a n a t i o n o f 
s m a l l s h o p k e e p e r s ; 

I t has a c t u a l l y harmed c o m p e t i t i o n by i m p o s i n g 
r i g i d p r i c i n g i n i n d u s t r i e s where companies i n 
o l i g o p o l i s t i c m a r k e t s a r e happy t o i n v o k e R o b i n s o n 
Patman {by p r i v a t e a c t i o n ) a g a i n s t a p r i c e - c u t t i n g 
c o m p e t i t o r r a t h e r t h a n t r y t o match h i s p r i c e s . 
F e a r o f s u c h pr i v a t e a c t i o n s has i n h i b i t e d pr i c e 
c u t t i n g ; 

Some c o m p a n i e s have a c t u a l l y i n v o k e d R o b i n s o n 
Pa tman, as a r e a s o n f o r s w a p p i n g pr i c e i n f o rmat i o n 
i n a way t h a t c l e a r l y b r e a c h e s t h e e a r l i e r a n t i 
t r u s t a c t s , c l a i m i n g t h a t t h e y need t h e i n f o rmat i o n 
t o p r e p a r e t h e c o m p e t i t i v e r e s p o n s e d e f e n c e a g a i n s t 
R o b i n s o n Patman s u i t s t h a t m i g h t be b r o u g h t a g a i n s t 
them; 

A s c e r t a i n i n g t h e c o s t s a t t r i b u t a b l e to s p e c i f i c 
c u s t o m e r s have p r o v e d t o be d i f f i c u l t , a s has t h e 
t a s k o f d e f i n i n g what p r o d u c t s a r e o f " l i k e g r a d e 
and q u a l i t y " p a r t i c u l a r l y f o l l o w i n g t h e 
i n t r o d u c t i o n o f cheap "own-brand" goods by l a r g e 
c h a i n s t o r e s . 

SECTION 6 - SMALL BUSINESS AND PRICE DISCRIMINATION  

I n t r o d u c t i o n 

10.94 P r i c i n g p r o b l e m s e x p e r i e n c e d by s m a l l b u s i n e s s o f t e n stem 
from an i n e q u a l i t y i n b a r g a i n i n g power a s between s m a l l b u s i n e s s 
and medium and l a r g e b u s i n e s s . However, a p r i c e d i f f e r e n t i a t i o n 
mechanism w i l l p r o v i d e a s t r u c t u r e whereby t h e i n d i v i d u a l t r a d e r 
can i n c r e a s e h i s own p u r c h a s i n g power. T h i s mechanism w h i c h 
p r o v i d e s f o r t h e a v a i l a b i l i t y o f d i s c o u n t s , g r a d u a t e d i n 
a c c o r d a n c e w i t h p u r c h a s i n g power, g i v e s s m a l l b u s i n e s s e s a s t r o n g 
i n d u c e m e n t r t o g a i n t h e b e n e f i t o f t h e h i g h e r d i s c o u n t l e v e l s 
t h e r e b y i n c r e a s i n g t h e i r a b i l i t y t o compete w i t h l a r g e r 
b u s i n e s s e s i n t h e m a r k e t . 

10.95 T h i s i n c r e a s e d c o m p e t i t i o n i s t h e n r e f l e c t e d i n t h e 
p a s s i n g o f c o s t s a v i n g s down t h e c h a i n o f d i s t r i b u t i o n t o e n d -
c onsumers w i t h a r e s u l t a n t l o w e r i n g o f p r i c e s as t h e c o m p e t i t i o n 
i n c r e a s e s . 
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10.96 In p r a c t i c e , s u c h a mechanism may n o t be b e n e f i c i a l t o a l l 
b u s i n e s s . I t may be d i f f i c u l t , i f not i m p o s s i b l e , f o r a s m a l l 
b u s i n e s s h a n d l i n g l a r g e numbers o f d i v e r s e and d i f f e r e n t i a t e d 
p r o d u c t s to p u r c h a s e i n s u f f i c i e n t q u a n t i t i e s t o a c h i e v e h i g h e r 
d i s c o u n t s . T h i s may be due t o : 

a l a c k o f , o r l a c k o f e asy a c c e s s t o , c a p i t a l f o r 
s u c h p u r c h a s e s ; 

l a c k o f b u l k s t o r a g e s p a c e ; o r 

i n s u f f i c i e n t f u n d s f o r a d v e r t i s i n g o f d i s c o u n t e d 
g o o d s . 

10.97 Such t r a d e r s , h owever, o f t e n do n o t r e l y h e a v i l y on s c a l e 
d i s c o u n t s t o e n a b l e them t o compete e f f e c t i v e l y . T h e i r c o n t i n u e d 
e x i s t e n c e l a r g e l y depends upon t h e i r l o w e r o v e r h e a d s combined 
w i t h t h e w i d e range o f s t o c k o r s p e c i a l i z e d forms o f s t o c k 
t o g e t h e r w i t h t h e p e r s o n a l i z e d s e r v i c e , i n c l u d i n g e x t e n d e d 
t r a d i n g h o u r s w h i c h t h e y a r e a b l e to o f f e r t o t h e i r c u s t o m e r s . 

S e c t i o n 49 and S m a l l B u s i n e s s 

10.98 The r e a c t i o n o f b u s i n e s s f o l l o w i n g t h e i n t r o d u c t i o n o f 
s e c t i o n 49 has been n o t e d a b o v e . ( p a r a g r a p h 10.7 e t s e q ) . T h i s 
r e a c t i o n has had two e f f e c t s on s m a l l b u s i n e s s i n g e n e r a l . F i r s t 
t h r o u g h t h e e l i m i n a t i o n o f many d i s c o u n t s , a number o f s m a l l 
b u s i n e s s e s have been p l a c e d upon a s i m i l a r p u r c h a s i n g l e v e l t o 
t h a t o f many medium and l a r g e b u s i n e s s e s . Such e q u a l i z a t i o n , 
h o w e v e r , has been t o the d e t r i m e n t o f t h o s e o t h e r e n t e r p r i s e s , 
and, i n a d d i t i o n , c o u l d have d e p r i v e d some s m a l l b u s i n e s s e s o f 
t h e g r o w t h i n c e n t i v e s o t h e r w i s e a v a i 1 a b l e t h r o u g h s c a l e d 
d i s c o u n t s . 

10.99 S e c o n d l y , s m a l l b u s i n e s s e s w h i c h r e l y h e a v i l y on t h e 
p e r s o n a l i s e d and s p e c i a l i s e d s e r v i c e s t h e y c a n o f f e r t o c u s t o m e r s 
f o r t h e i r c o n t i n u e d e x i s t e n c e as c o m p e t i t i v e f i r m s may have been 
i n s u l a t e d from c o m p e t i t i t i v e f o r c e s , a t t h e e x p e n s e o f o t h e r 
p o t e n t i a l l y more c o m p e t i t i v e f i r m s . 

10.100 The a s p e c t o f s e c t i o n 49 w h i c h has been s t r e s s e d i n t h i s 
C h a p t e r i s t h a t the p r o h i b i t i o n c a n n o t be i n v o k e d u n l e s s t h e r e 
has been s u b s t a n t i a l damage t o c o m p e t i t i o n i n a m a r k e t . S e c t i o n 
49, i s n o t , and s h o u l d n o t , be v i e w e d as a c h a r t e r f o r t h e 
p r e s e r v a t i o n o f s m a l l b u s i n e s s . T h i s i s s o , p a r t i c u l a r l y i n 
c a s e s where s u c h s m a l l b u s i n e s s e s a r e i n e f f i c i e n t ( i . e . 
e c o n o m i c a l l y i n e f f i c i e n t as opposed t o t e c h n i c a l l y i n e f f i c i e n t ) 
and where t h e i r d i s a p p e a r a n c e from t h e m a r k e t w o u l d n o t make i t 
l e s s c o m p e t i t i v e . I n f a c t , t h e r e a r e c i r c u m s t a n c e s i n w h i c h t h e 
m a r k e t p o s i t i o n o f i n d i v i d u a l t r a d e r s may be damaged w h i l e r e a l 
and c o n t i n u i n g c o m p e t i t i o n i t s e l f i s a c t u a l l y i n c r e a s e d w i t h 
b e n e f i t s u l t i m a t e l y f l o w i n g to the consumer. 

10.101 T h i s a p p r o a c h t o s m a l l b u s i n e s s r e c o g n i s e s t h e f a c t t h a t 
t h e U.S. R o b i n s o n Patman A c t was s p e c i f i c a l l y e n a c t e d w i t h t h e 
s o c i a l g o a l o f p r o t e c t i n g t h e i n d e p e n d e n t s m a l l b u s i n e s s m a n from 
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t h e c o m p e t i t i o n o f l a r g e b u s i n e s s e s . I t a l s o a c c e p t s t h e r e c e n t 
f i n d i n g s and c o n c l u s i o n s o f the U.S. D epartment o f J u s t i c e 
i n v e s t i g a t i o n i n t o t h a t A c t . I n t h i s s p e c i f i c r e g a r d , t h e 
D e p a r t m e n t 1 s cone1 u s i o n i s r e l e v a n t : 

" R o b i n s o n Patman i s i n e f f e c t i v e when e v a l u a t e d b o t h i n 
t e r m s o f i t s n a r r o w , pro t e c t i o n i s t o b j e c t i o n s , and i n 
t e r m s o f i t s b e n e f i t s t o t h e w e l f a r e o f s o c i e t y as a 
w h o l e . The g r e a t e r t h e b u s i n e s s community's c o m p l i a n c e -
w i t h R o b i n s o n Patman, w h e t h e r as a r e s u l t o f v o l u n t a r y 
a c t i o n or r i g o r o u s p u b l i c o r p r i v a t e e n f o r c e m e n t , t h e 
g r e a t e r t h e A c t ' s d e l e t e r i o u s i m p a c t upon c o m p e t i t i o n . 
However, and t h i s i s t h e anomaly i n h e r e n t i n the l a w , i t 
c a n n o t be s a i d t h a t an i n c r e a s e i n c o m p i i a n c e p r o d u c e s a 
c o r r e s p o n d i n g i n c r e a s e i n p r o t e c t i o n f o r s m a l l b u s i n e s s . 
F o r . . . R o b i n s o n Patman i s l a r g e l y i r r e l e v a n t to t h e 
s u r v i v a l , s u c c e s s o r f a i l u r e o f t h e s m a l l b u s i n e s s c l a s s 
i n t h e l o n g r u n . R a t h e r , t h e f o r c e s o f consumer c h o i c e 
and the m a r k e t r e m a i n d e t e r m i n a t i v e o f s u c c e s s and 
f a i l u r e . A t t h e same t i m e t h e A c t has n o t shown i t s e l f t o 
be c a p a b l e o f p r o m o t i n g t h e a n t i - t r u s t g o a l s o f c o n t i n u e d 
c o m p e t i t i v e v i g o r and l o w pr i c e s . In f a c t , t h e A c t i s 
r e g u l a t o r y i n n a t u r e and i t s e n f o r c e m e n t i s b a s e d on a 
s e r i e s o f f a u l t y p r e s u m p t i o n s . The o t h e r a n t i - t r u s t l a w s 
a r e c a p a b l e o f p r o t e c t i n g a g a i n s t g e n u i n e p r e d a t i o n , and 
t h e i n g e n u i t y o f t h o s e s m a l l b u s i n e s s m e n who a r e 
a g g r e s s i v e and c o m p e t e n t w i l l e n s u r e t h e m a i n t e n a n c e o f a 
s t r o n g s m a l l b u s i n e s s s e c t o r " . 

( D e p a r t m e n t o f J u s t i c e R e p o r t page 250) 

S e c t i o n 45 and P r i c e D i s c r i m i n a t i o n 

10.102 I t has been a r g u e d t h a t t h e r e p e a l o f s e c t i o n 49 m i g h t 
e n a b l e somebody who has been a d v e r s e l y a f f e c t e d by p r i c e 
d i s c r i m i n a t i o n , i n c i r c u m s t a n c e s where the amended s e c t i o n 46 
w o u l d n o t a p p l y t o use s e c t i o n 45 t o o b t a i n r e l i e f . 

10.103 I t s h o u l d be p o i n t e d o u t t h a t t h e r e i s no e x p r e s s 
p r o v i s i o n i n t h e A c t a t p r e s e n t Which would p r e v e n t s u c h a p e r s o n 
u s i n g s e c t i o n 45 f o r t h a t p u r p o s e , and t h u s a v o i d i n g t h e more 
r e s t r i c t i v e p r o v i s i o n s o f s e c t i o n 49. A s t r o n g argument a g a i n s t 
t h i s p r o p o s i t i o n would be t h a t t h e scheme o f t h e A c t c l e a r l y 
r e q u i r e s t h a t s e c t i o n s 45 and 49 do n o t o v e r l a p and t h u s t h a t 
s u c h a c o m p l a i n t s h o u l d be b r o u g h t under s e c t i o n 49. 

10.104 We a r e n o t u n d u l y c o n c e r n e d by t h e s p e c t r e o f numerous 
p r i c e d i s c r i m i n a t i o n c o m p l a i n t s b e i n g b r o u g h t under t h e 
p r o v i s i o n s o f s e c t i o n 45 w h i c h p r o s c r i b e a n t i - c o m p e t i t i v e 
c o n d u c t . I n t h e f i r s t p l a c e t h e c o m p l a i n a n t w o u l d need to 
e s t a b l i s h a p a r t i c u l a r c o n t r a c t o r c o m b i n a t i o n o f c o n t r a c t s w h i c h 
were h a v i n g t h e r e q u i s i t e a n t i c o m p e t i t i v e e f f e c t and s e c o n d l y , 
t h e amendment w h i c h we p r o p o s e t o ' s e c t i o n 46 w o u l d p r o v i d e a 
s i m p l e avenue f o r r e d r e s s f o r p r e d a t o r y pr i c e d i s c r i m i n a t i o n . 

10.105 There i s no e v i d e n c e f r o m p r e s e n t e x p e r i e n c e t o s u g g e s t 
t h a t t h e p r o v i s i o n s o f s e c t i o n 45 w h i c h p r o s c r i b e a n t i -
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c o m p e t i t i v e c o n d u c t a r e h a v i n g o r w o u l d have t h e u n i n t e n d e d 
e f f e c t o f l i m i t i n g e c o n o m i c a l l y d e s i r a b l e p r i c e d i f f e r e n t i a t i o n . 

C o n c l u s i o n 

10.106 As s t a t e d i n the c o n c l u s i o n to C h a p t e r 3, i n t h e main 
t h e r e a r e two c a t e g o r i e s o f s m a l l b u s i n e s s t h a t a r e e x p e r i e n c i n g 
d i f f i c u l t i e s w i t h economic p r i c e d i f f e r e n t i a t i o n o r p r i c e 
d i s c r i m i n a t i o n c o n d u c t . These a r e " c o r n e r s t o r e " r e t a i l e r s and 
r e t a i l e r s i n t h e motor t r a d e ( p a r t i c u l a r l y p e t r o l e u m r e t a i l e r s ) . 

10.107 I t i s i m p o r t a n t t o n o t e t h a t t h e f a c t o r s t h a t l e d t o p r i c e 
d i f f e r e n t i a t i o n are not i d e n t i c a l f o r t h e two c a t e g o r i e s . In the 
p e t r o l e u m r e t a i l s e c t o r t h e r e was s i g n i f i c a n t p r i c e c o m p e t i t i o n . 
The m ajor o i l companies competed w i t h each o t h e r and w i t h 
" i n d e p e n d e n t s " , s e l e c t i v e l y s u b s i d i s i n g p r i c e s t o i n d i v i d u a l 
p e t r o l r e t a i l e r s . M o r e o v e r , t h e i r market s t r a t e g y i n c l u d e d 
s e l l i n g d i r e c t l y t o the p u b l i c t h r o u g h s i t e s o p e r a t e d by 
c o m m i s s i o n a g e n t s . These s i t e s were o f t e n h i g h volume s e l f 
s e r v i c e s i t e s t h a t m a r k e t e d p e t r o l p r i c e d b elow f u l l s e r v i c e 
s i t e s . M o r e o v e r , i n d e p e n d e n t g r o u p s o f r e t a i l e r s bought s p o t 
c a r g o e s a t p r i c e s t h a t a l l o w e d them t o u n d e r c u t t h e o i l company 
l e s s e e d e a l e r s . The p i c t u r e i n 1979 however has changed 
d r a m a t i c a l l y . Due t o p r i c e f i x i n g and o u t p u t r e s t r i c t i o n c o n d u c t 
o f OPEC c o u n t r i e s and t h e c o n d u c t o f o i l c o m p a n i e s t h e r e i s no 
l o n g e r an " o v e r s u p p l y o f p e t r o l " s i t u a t i o n and a c c o r d i n g l y p r i c e 
d i f f e r e n t i a t i o n and d i s c o u n t i n g a r e now m i n i m a l . 

10.108 However th e " c o r n e r s t o r e r e t a i l e r s " p r o b l e m s a r e more 
d e e p s e a t e d . E s s e n t i a l l y t h e i r p r o b l e m s stem f r o m t h e l a r g e 
" d i s c o u n t " s t o r e s and " c h a i n s t o r e s " g r o w i n g a t t h e i r e x p e n s e . 

10.109 S e c t i o n 49 p r o h i b i t s p r i c e d i s c r i m i n a t i o n where i t has the 
e f f e c t o r l i k e l y e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g c o m p e t i t i o n i n 
e i t h e r t h e p r i m a r y m a r k e t o r t h e s e c o n d a r y m a r k e t . The s e c t i o n 
i s one o f t h e measures a d o p t e d under th e T r a d e P r a c t i c e s A c t i n 
p u r s u i t o f i t s o v e r a l l o b j e c t i v e , w h i c h i s t h e r e d u c t i o n o f t h e 
l e v e l o f c o n d u c t i n A u s t r a l i a n i n d u s t r y w h i c h works a g a i n s t t h e 
e f f i c i e n t and e c o nomic a l l o c a t i o n o f r e s o u r c e s . I n our v i e w i t 
i s n o t a p r o v i s i o n d e s i g n e d s p e c i f i c a l l y t o a s s i s t s m a l l b u s i n e s s 
and i t w o u l d not be a p p r o p r i a t e to amend i t t o make i t a 
p r o v i s i o n t o p r o h i b i t p r i c e d i s c r i m i n a t i o n t h a t d i s a d v a n t a g e s 
i n d i v i d u a l s . Such p r i c e d i s c r i m i n a t i o n i s but one m a n i f e s t a t i o n 
o f abuse o f m a r k e t power and s h o u l d be r e g u l a t e d under t h e 
g e n e r a l p r o v i s i o n s e c t i o n 46, as we s u g g e s t i t be amended. 

10.110 The s e c t i o n r e c o g n i s e s t h a t p r i c e d i s c r i m i n a t i o n has b o t h 
p r o - c o m p e t i t i v e and a n t i - c o m p e t i t i v e a s p e c t s and a t t e m p t s t o 
e n c o u r a g e f u l l and f r e e c o m p e t i t i o n between c o m p e t i n g s u p p l i e r s 
and b u y e r s w h i l e a t t h e same t i m e c u r b i n g e x c e s s e s and a b u s e s 
w h i c h w i l l s u b s t a n t i a l l y i m p a i r c o m p e t i t i o n . T h i s g o a l o f 
s e c t i o n 49 i s c o n s i s t e n t w i t h t h e g e n e r a l t h r u s t o f t h e A c t and 
i t s r e a l i z a t i o n w o u l d r e s u l t i n some improvement o f t h e m a r k e t 
p o s i t i o n o f s m a l l b u s i n e s s . 

10.111 I t i s our c o n c l u s i o n , h o w e v e r , t h a t s e c t i o n 49 i s n o t 
c a p a b l e , i n p r a c t i c e , o f h a v i n g t h e e f f e c t s s o u g h t , b e c a u s e o f 
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d o u b t s by b u s i n e s s as to i t s i n t e r p r e t a t i o n , as w e l l as 
i n c o n s i s t e n c i e s w i t h o t h e r p r o v i s i o n s i n P a r t IV o f t h e A c t , I t s 
a n t i c o m p e t i t i v e i n f l a t i o n a r y e f f e c t s a r e u n d e s i r a b l e . These 
d i f f i c u l t i e s c a n n o t be overcome by r e d r a f t i n g the s e c t i o n . 

10.112 I t f o l l o w s t h a t i n r e v i e w i n g s e c t i o n 49, we have come t o 
t h e i n e s c a p a b l e cone1 u s i o n t h a t we must recommend t h a t i t be 
r e p e a l e d . Our d i f f i c u l t y has been to r e c o n c i l e t h i s f i r m l y h e l d 
v i e w w i t h our Terms o f R e f e r e n c e ; w h i c h r e q u i r e us to e x p l o r e 
avenues f o r t h e improvement o f t h e m a r k e t p o s i t i o n o f s m a l l 
b u s i n e s s . Because sec t i o n 49 i s b e l i e v e d to be o f some b e n e f i t 
( a l b e i t m i n i m a l ) to a s e c t i o n o f s m a l l b u s i n e s s ; some m i g h t see 
i t as i n c o n s i s t e n t w i t h our t e r m s o f r e f e r e n c e f o r us t o 
recommend i t s r e p e a l i n t h i s R e p o r t (where we a r e a s k e d t o a d v i s e 
on m easures d e s i g n e d to i m p r o v e t h e m a r k e t p o s i t i o n o f s m a l l 
b u s i n e s s ) . 

10.113 I t i s c l e a r , h owever, t h a t our p r o p o s e d amendment to 
s e c t i o n 46 would be o f c o n s i d e r a b l e a s s i s t a n c e t o s m a l l b u s i n e s s . 
We a r e o f the v i e w t h a t t h e r e would be a n e t t b e n e f i t t o s m a l l 
b u s i n e s s i f s e c t i o n 49 were r e p e a l e d , a t t h e same t i m e as s e c t i o n 
46 were s t r e n g t h e n e d , as we s u g g e s t . I t s h o u l d be n o t e d t h a t 
s e c t i o n 49 i n i t s p r e s e n t form i s not s e e n by t h e m a j o r i t y o f 
s m a l l b u s i n e s s e s as h a v i n g been o f any r e a l a s s i s t a n c e to them. 
I t has l a r g e l y f a i l e d s m a l l b u s i n e s s b e c a u s e i t s t h r u s t i s 
a g a i n s t a n t i - c o m p e t i t i v e c o n d u c t and n o t a g a i n s t p r e d a t o r y 
c o n d u c t t h a t h u r t s p a r t i c u l a r c o m p e t i t o r s . Our o v e r a l l t a s k i s 
to a d v i s e g o v e r n m e n t as t o the b e s t means t h a t a r e a v a i l a b l e to 
i t , f o r t h e e f f e c t i v e w o r k i n g o f t h e A c t and a c c o r d i n g l y , i n t h e 
c o n t e x t o f a s t r e n g t h e n e d s e c t i o n 46 and f o r the r e a s o n s we have 
s t a t e d ; we recommend t h a t s e c t i o n 49 be r e p e a l e d . 



102 

CHAPTER 11 

FRANCHISING 

I n t r o d u c t i o n 

11.1 I t became a p p a r e n t q u i t e e a r l y i n o u r d e l i b e r a t i o n s t h a t 
a s i g n i f i c a n t range o f s m a l l b u s i n e s s was c o n c e r n e d a b o u t 
p r o b l e m s r e l a t e d to the g e n e r a l t o p i c o f f r a n c h i s i n g . 
A c c o r d i n g l y , t h e Committee r a i s e d t h i s p a r t i c u l a r q u e s t i o n w i t h 
t h e M i n i s t e r who s u b s e q u e n t l y p u b l i c l y announced t h a t t h e 
Committee would be s p e c i f i c a l l y c o n s i d e r i n g m a t t e r s r e l a t i n g t o 
f r a n c h i s i n g and the p o s s i b l e i n t r o d u c t i o n o f a f r a n c h i s e e 
p r o t e c t i o n l a w i n t o A u s t r a l i a . 

11.2 As a s t y l e o f b u s i n e s s , f r a n c h i s i n g has been f a s t g r o w i n g 
and now i s f i r m l y e n t r e n c h e d i n A u s t r a l i a . I n 1978 i t a c c o u n t e d 
f o r 1 8.9% o f s m a l l n o n - m a n u f a c t u r i n g f i rms i n A u s t r a l i a . We a r e 
i n d e b t e d t o t h e Bu r e a u o f I n d u s t r y Economics f o r some s t a t i s t i c s 
i n t h i s f i e l d , w h i c h d i s e c t by t y p e o f i n d u s t r y t h e p e r c e n t a g e 
o f n o n - m a n u f a c t u r i n g f i r m s engaged i n f r a n c h i s i n g . . 

F r a n c h i s i n g i n s m a l l n o n - m a n u f a c t u r i n g f i r m s , A u s t r a l i a : 1978 

I n d u s t r y P e r c e n t a g e o f f i r m s 
engaged i n a f r a n c h i s e d 
a c t i v i t y . 

A c c o m m o d a t i o n 11.3 
B u i l d i n g 8.9 
Road t r a n s p o r t 7.4 
Mo t o r t r a d e s 5 7.1 
R e t a i l i n g : 1) B e v e r a g e s , f o o d & t o b a c c o 10.2 ) 

2) C l o t h i n g , f a b r i c s , f u r n i t u r e , ) 
h o u s e h o l d a p p l i c a n c e s and 20.2 ) 17.9 
ha r d w a r e ) 

3) O t h e r r e t a i l 31.9 ) 
W h o l e s a l e d i s t r i b u t i o n 33.9 
T r a v e l a g e n t s and r e a l e s t a t e a g e n t s 10.2 
P e r s o n a l s e r v i c e s 5.2 

T o t a l 18.9 

r 

S o u r c e : B u r e a u o f I n d u s t r i a l E c o n o m i c s S u b m i s s i o n . 

D e b a t e a b o u t R e g u l a t i o n o f F r a n c h i s i n g 

11.3 The d e b a t e o v e r and s u b s e q u e n t e n a c t m e n t o f t h e e x c l u s i v e 
d e a l i n g p r o v i s i o n s o f t h e T r a d e P r a c t i c e s A c t 1974 were 
s i g n i f i c a n t r e c e n t e v e n t s i n a c o n t i n u i n g d e b a t e a b o u t p o s s i b l e 
r e g u l a t i o n o f t h e f r a n c h i s e r e l a t i o n s h i p . The i s s u e s s t a r t e d 
t o c r y s t a l i s e and p o s s i b l y f o r t h e f i r s t t i m e i n A u s t r a l i a some 
e x a c t i t u d e was g i v e n t o d e f i n i n g t h e r a n g e o f p r o b l e m s w h i c h can 
f l o w f r o m s u c h r e l a t i o n s h i p s . 
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11.4 However, t h i s c h a p t e r i s n o t c o n c e r n e d about th e p o s s i b l e 
e x c l u s i v e d e a l i n g a s p e c t s o f a f r a n c h i s e r e l a t i o n s h i p ; we d e a l 
w i t h t h a t i n C h a p t e r 7. The i m p o r t a n c e o f m e n t i o n i n g them h e r e 
i s m e r e l y t o n o t e t h a t the e x c l u s i v e d e a l i n g p r o v i s i o n s o f t h e 
T r a d e P r a c t i c e s A c t c a u s e d d e b a t e to f o c u s more p r e c i s e l y on t h e 
p r o b l e m a s p e c t s o f t h e f r a n c h i s e r e l a t i o n s h i p w h i c h f e l l o u t s i d e 
o f t h a t A c t . 

11.5 The Swanson Committee i n 1976 d e v o t e d an e n t i r e c h a p t e r 
o f t h e i r R e p o r t t o t h e p r o b l e m o f a t e r m i n a t i o n o f a f r a n c h i s e 
a f t e r t h e f r a n c h i see has b u i 1 1 up t h e b u s i n e s s . No immed i a t e 
a c t i o n was t a k e n by t h e Government i n r e s p e c t o f t h e v i e w s o f 
t h e Swanson Committee - b u t t h e d e b a t e d i d not d i e away. 

11.6 R e c e n t l y t h e d e b a t e has s u r f a c e d s t r o n g l y and p u b l i c l y 
i n r e l a t i o n to the r e t a i l p e t r o l e u m b u s i n e s s . The l a s t few y e a r s 
have s e e n d r a m a t i c c h a n g e s i n t h a t b u s i n e s s . Those c h a n g e s may 
be cha r a c t e r i s e d , s i m p l i s t i c a l l y , as a s h i f t t o l e s s numerous 
b u t h i g h e r volume s e r v i c e s t a t i o n o u t l e t s , p a r t i c u l a r y i n u r b a n 
a r e a s . One a s p e c t o f t h i s change has i n v o l v e d t h e t e r m i n a t i o n 
by o i l c o m p a n i e s o f many r e t a i l s e r v i c e s t a t i o n " f r a n c h i s e s " -
e i t h e r b e c a u s e o f an i n t e n t i o n to c l o s e t h a t s i t e a l t o g e t h e r o r 
an i n t e n t i o n t o d e v e l o p t h e s i t e f o r h i g h e r v o l u m e , f a s t e r 
t h r o u g h p u t , company o p e r a t i o n s . 

11.7 On 3 0 t h O c t o b e r 1978 t h e M i n i s t e r f o r B u s i n e s s and 
Consumer A f f a i r s , The Hon. W a l . F i f e M.P., announced t h a t the 
A u s t r a l i a n Government was examin i n g a l a w whereby r e t a i 1 
p e t r o l e u m d e a l e r s would have a r i g h t to c o m p e n s a t i o n f o r u n j u s t 
t e r m i n a t i o n o r n o n - r e n e w a l o f t h e i r " f r a n c h i s e " , a r i g h t o f 
a s s i g n m e n t o f t h a t " f r a n c h i s e " , and c e r t a i n p r e - e n t r y r i g h t s t o 
t h e d i s c l o s u r e o f i n f o r m a t i o n c o n c e r n i n g t h e " f r a n c h i s e " . 

11.8 The o i l i n d u s t r y p r o b l e m s a t a r e t a i l l e v e l i n A u s t r a l i a , 
h o w e v e r , s p a r k e d Government i n t e r e s t i n what was happen i n g i n 
f r a n c h i s i n g g e n e r a l l y , and a l s o ( p a r t i c u l a r l y i n t h e o i l and 
a u t o m o t i v e i n d u s t r i e s ) i n t h e U n i t e d S t a t e s o f A m e r i c a . The 
r e s u l t was a r e p o r t c o m m i s s i o n e d by t h e Government d a t e d 2 8 t h 
F e b r u a r y 1979 by a S t u d y Group l e d by S i r R o b e r t C o t t o n - as t o 
U.S. d e v e l o p m e n t s . T h a t S t u d y Group p a r t i c u l a r l y c o n s i d e r e d the 
U.S. P e t r o l e u m M a r k e t i n g P r a c t i c e s A c t 1978 - a f r a n c h i s e 
p r o t e c t i o n s t a t u t e f o r t h e p e t r o l e u m m a r k e t i n g i n d u s t r y - b u t i t 
a l s o l o o k e d t o more g e n e r a l d e v e l o p m e n t s i n t h e U.S. 

11.9 On 23 O c t o b e r 1979 Mr. F i f e announced t h a t t h e Government 
had d e c i d e d to p r e p a r e d r a f t f r a n c h i s e l e g i s l a t i o n f o r t h e 
p e t r o l e u m r e t a i l i n d u s t r y . I n h i s announcement Mr. F i f e s a i d : 

r 
"The f r a n c h i s e l a w i s i n t e n d e d t o e n s u r e e q u i t a b l e 
t r e a t m e n t f o r l e s s e e and l i c e n s e e p e t r o l e u m d e a l e r s . The 
d r a f t B i l l w i l l p r o v i d e f o r payment o f c o m p e n s a t i o n t o 
f r a n c h i s e e s f o r u n j u s t t e r m i n a t i o n o f a f r a n c h i s e o r 
u n r e a s o n a b l e r e f u s a l to renew a f r a n c h i s e . I t w i l l a l s o 
g i v e f r a n c h i s e e s r i g h t s t o c o n t i n u a t i o n o f s u p p l i e s , 
w i t h o u t d i s c r i m i n a t i o n , i n t h e e v e n t o f any s h o r t a g e and 
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r i g h t s o f a s s i g n m e n t o f t h e i r f r a n c h i s e s . The b i l l w i l l 
a l s o p r o v i d e f o r f u l l d i s c l o s u r e o f r e l e v a n t i n f o r m a t i o n 
t o i n c o m i n g f r a n c h i s e e s . " 

11.10 T h i s Committee c o n s i d e r s t h a t b e f o r e t h e Government e n a c t s 
a f r a n c h i s e l a w f o r t h e r e t a i l p e t r o l e u m b u s i n e s s , i t s h o u l d 
c o n s i d e r t h e v i e w s i n t h i s R e p o r t on a more g e n e r a l f r a n c h i s e 
l a w . - . 

11.11 T h e r e i s no d oubt t h a t t h e g e n e r a l t r e n d i n t h e U.S. i n 
r e c e n t t i m e s b o t h a t f e d e r a l and s t a t e g o v e r n m e n t l e v e l has been 
f o r g r e a t e r government i n v o l v e m e n t i n t h e f r a n c h i s e r e l a t i o n s h i p 
by means o f s p e c i a l s t a t u t o r y p r o v i s i o n s , l a r g e l y d i r e c t e d t o 
m a i n t a i n i n g a " f a i r " p o s i t i o n f o r t h e f r a n c h i s e e . 

11.12 We have a l r e a d y n o t e d the i n t e r e s t t h e Committee f o u n d 
i n the t o p i c o f the r e g u l a t i o n o f f r a n c h i s i n g . We draw 
p a r t i c u l a r a t t e n t i o n t o t h e comments on t h e s u b j e c t by t h e B u r e a u 
o f I n d u s t r y E c o n o m i c s i n i t s s u b m i s s i o n w h i c h , t o g e t h e r w i t h some 
o t h e r s u b m i s s i o n s , a r e s e p a r a t e l y p u b l i s h e d w i t h t h i s R e p o r t . 

D e f i n i t i o n o f a " F r a n c h i s e " 

11.13 The c o n c e p t a d o p t e d by t h e Committee i s t h a t o f a 
c o n t i n u i n g c o m m e r c i a l r e l a t i o n s h i p whereby one p a r t y ( t h e 
f r a n c h i s o r ) g r a n t s to a n o t h e r p a r t y ( t h e f r a n c h i s e e ) the r i g h t t o 
c o n d u c t a s e p a r a t e b u s i n e s s w h i c h i s , h o w e v e r , i n d e l i b l y and 
p u b l i c l y l i n k e d w i t h t h e i d e n t i t y o f t h e f r a n c h i s o r . The l i n k t o 
t h e f r a n c h i s o r w i l l a l w a y s i n v o l v e t h e l i c e n s i n g o f t h e use o f a 
r e l e v a n t t r a d e mark or name, an d / o r u s e r o f p a r t i c u l a r l y 
d i s t i n c t i v e s h apes o r c o l o u r s i f t h e y a r e n o t a r e g i s t e r e d mark. 
The Committee does not w i s h to c o v e r " l o o s e " c o m m e r c i a l r e l a t i o n 
s h i p s , n o t r e d u c e d t o w r i t t e n f o r m . 

11.14 However, the Committee c o n s i d e r s t h a t f o r t h e p u r p o s e s 
o f d e v e l o p i n g law w i t h r e s p e c t t o " f r a n c h i s e " r e l a t i o n s h i p s , 
c e r t a i n e x c l u s i o n s a r e a p p r o p r i a t e . These e x c l u s i o n s r e l a t e t o 
s i t u a t i o n s i n w h i c h t h e p o t e n t i a l f r a n c h i s e e i s r e q u i r e d t o make 
m i n i m a l (or no) c a p i t a l o r l i k e c o n t r i b u t i o n to t h e f r a n c h i s o r , 
where t h e r e i s an employment o r p a r t n e r s h i p r e l a t i o n s h i p , o r 
where th e l i c e n s i n g i n v o l v e d i s n o t m u l t i p l e . 

11.15 T h e r e a r e a l s o a number o f v a r i a b l e f e a t u r e s common to t h e 
f r a n c h i s e r e l a t i o n s h i p w h i c h a r e not e s s e n t i a l p r e - c o n d i t i o n s . 
F o r e x a m p l e , a f r a n c h i s e may i n v o l v e t o t a l c o n f o r m i t y t o a 
m a r k e t i n g p l a n p r e s c r i b e d by t h e f r a n c h i s o r , o r i t may i n v o l v e 
t h e use o l r e a l p r o p e r t y owned by t h e f r a n c h i s o r o r i t may 
i n v o l v e a c o n t r a c t o f s u p p l y , o r p u r c h a s e , f r o m o r t o t h e 
f r a n c h i s o r by t h e f r a n c h i s e e . 

11.16 The t y p e s o f f r a n c h i s e r e l a t i o n s h i p s t h a t e x i s t have been 
a n a l y s e d i n t h e Swanson R e p o r t and t h e B u r e a u o f I n d u s t r y 
E c o n o m i c s and t h e T r a d e P r a c t i c e s C o m m i s s i o n s u b m i s s i o n s t o t h i s 
C o m m i t t e e . We have n o t h i n g f u r t h e r t o add t o t h o s e a n a l y s e s . 
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A d v a n t a g e s o f F r a n c h i s i n g 

11.17 The f r a n c h i s i n g s y s t e m has o f t e n been commended, and 
r i g h t l y so i n o u r v i e w , b e c a u s e i t has f r e q u e n t l y e n a b l e d t h e 
d e v e l o p m e n t o f s m a l l b u s i n e s s under c i r c u m s t a n c e s where the o n l y 
o t h e r o p t i o n was d i r e c t o p e r a t i o n by b i g g e r b u s i n e s s ( i . e . i n 
c o m p e t i t i v e t e r m s , f r a n c h i s i n g has l o w e r e d b a r r i e r s t o e n t r y i n 
some i n d u s t r i e s ) . The p o s i t i v e , and c o n t i n u i n g , c o n t r i b u t i o n o f 
f r a n c h i s i n g t o s m a l l b u s i n e s s must n e v e r be o v e r l o o k e d i n 
a s s e s s i n g t h e need f o r l e g i s l a t i o n r e l a t i n g t o f r a n c h i s i n g . 

11.18 The p o s i t i v e c o n t r i b u t i o n w h i c h f r a n c h i s i n g has made to 
s t r e n g t h e n t h e s m a l l b u s i n e s s base i n t h e U n i t e d S t a t e s has been 
r e c o g n i s e d by the U.S. S m a l l B u s i n e s s B u r e a u ; "... t h e e v i d e n c e 
t o d a t e e s t a b l i s h e s t h a t f r a n c h i s e e s have a good chance t o 
s u r v i v e and p r o s p e r i n a h i g h l y c o m p e t i t i v e economy. We b e l i e v e 
t h a t a p p r o p r i a t e f r a n c h i s e o p e r a t i o n s p r o v i d e h e a l t h y c o m p e t i t i o n 
f o r v e r t i c a l l y i n t e g r a t e d o r g a n i s a t i o n s . " (The Gro w t h and  
I m p o r t a n c e o f F r a n c h i s i n g . I t s I m p a c t on S m a l l B u s i n e s s " 12 
A n t i t r u s t B u l l e t i n (1967) pp 1 1 9 1 - 1 2 1 0 ) . 

11.19 In a s t u d y based on 1000 c o m p l e t e d q u e s t i o n a i r e s from 
f r a n c h i s e e s i n the f a s t f o o d , c o n v e n i e n c e g r o c e r y and l a u n d r y / d r y 
c l e a n i n g f r a n c h i s i n g i n d u s t r i e s , t h e n e t t e f f e c t o f f r a n c h i s i n g 
on t h e c r e a t i o n o f new b u s i n e s s was e s t i m a t e d t o be 52%. I n 
o t h e r w o r d s , i f f r a n c h i s i n g d i d n o t e x i s t 52% o f f r a n c h i s o r s 
w ould not be s e l f employed (see "The S o c i o - E c o n o m i c C o n s e q u e n c e s  
o f t h e F r a n c h i s e S ystem o f D i s t r i b u t i o n " Hunt - J o u r n a l o f 
M a r k e t i n g J u l y 1972 p . 3 2 ) . 

11.20 T h e r e i s a l o w e r f a i l u r e r a t e i n f r a n c h i sed bus i n e s s . One 
common e x p l a n a t i o n f o r t h i s i s t h a t f r a n c h i s o r s impose s u p e r i o r 
management t e c h n i q u e s on f r a n c h i s e e s ( i n p a r t i c u l a r f i n a n c i a l 
management) b e c a u s e f r a n c h i s o r s commonly s u p p l y t h e f r a n c h i so r 
v i t a l goods o r s e r v i c e s and a l s o commonly t a k e a f e e on t u r n o v e r . 
The f r a n c h i s o r t h e r e f o r e has a v i t a l i n t e r e s t i n e n s u r i n g t h a t 
t h e f r a n c h i see keeps t i g h t and a c c u r a t e f i n a n e i a l r e c o r d s . 

11.21 A s u r v e y c o n d u c t e d by t h e U n i v e r s i t y o f N e w c a s t l e i n 1973 
r e v e a l e d t h a t t h e f o l l o w i n g b e n e f i t s were d e r i v e d by f r a n c h i s e e s 
from f r a n c h i s i n g a g r e e m e n t s : 

Type o f B e n e f i t P e r c e n t a g e o f 
T o t a l R e s p o n s e s * 

F r e e a d v e r t i s i n g a n d / o r d i s p l a y m a t e r i a l 34.5 
F r e e a d v i c e and a s s i s t a n c e w i t h 

o p e r a t i o n o f t h e b u s i n e s s 20.1 
E x c l u s i v e m a r k e t made a v a i l a b l e by 

f r a n c h i s o r 5.7 
S p e c i a l q u a n t i t y d i s c o u n t s o r r e b a t e s on 

p u r c h a s e s f r o m f r a n c h i s o r 31.8 
Loans from f r a n c h i s o r a t a l o w r a t e o f i n t e r e s t 4.9 
Ot h e r b e n e f i t s 2.9 

100.0 

* T h e r e were 375 r e s p o n d e n t s m a l l f i r m s , o f w h i c h 197 d e r i v e d 
more t h a n one b e n e f i t . 
( S o u r c e : B.L. J o h n s , W.C. D u n l o p and W.J.Sheehan S m a l l B u s i n e s s  
i n A u s t r a l i a . P r o b l e m s and p r o s p e c t s , A l l e n and Unwin, S y d n e y , 
1978) . 



106. 

11.22 For t h e f r a n c h i s o r , t h e f r a n c h i s i n g s y s t e m can p r o v i d e 
a l o w e r c o s t means o f d i s t r i b u t i o n . Few f r a n c h i s o r s a c t u a l l y 
own t h e i r d i s t r i b u t i o n o u t l e t s (a n o t a b l e e x c e p t i o n i s o f t e n t h e 
r e t a i l p e t r o l e u m b u s i n e s s ) . I n d u s t r i a l p r o b l e m s o f e m ployees a r e 
m i n i m i z e d - t h e s e l f e mployed do n o t u s u a l l y s t i k e , o r even 
n e c e s s a r i l y seek h i g h e r wages. C o m m e r c i a l l y t h e b u s i n e s s r i s k i s 
w i d e l y s p r e a d and t h e m i n o r i r r i t a n t s o f b u s i n e s s l i f e ( l o c a l 
g o v e r n m e n t , community s u p p o r t , w o r k e r s c o m p e n s a t i o n , t o r t and 
o t h e r l e g a l c l a i m s e t c . ) a r e a l l l e f t t o t h e f r a n c h i s e e . 

M a t t e r s f o r P o s s i b l e L e g i s l a t i v e A c t i o n 

11.23 The p r i n c i p a l p r o b l e m s o f s m a l l b u s i n e s s w i t h t h e 
f r a n c h i s e r e l a t i o n s h i p a r e : 

a d e q u a t e d i s c l o s u r e o f r e l e v a n t i n f o r m a t i o n by t h e 
f r a n c h i s o r t o t h e f r a n c h i s e e b e f o r e e n t e r i n g t h e 
r e l a t i o n s h i p , 

t h e r i g h t s o f t h e f r a n c h i s o r t o t e r m i n a t e t h e 
r e l a t i o n s h i p , and t h e r i g h t o f t h e f r a n c h i s e e t o 
c o m p e n s a t i o n f o r u n j u s t i f i e d t e r m i n a t i o n , and 

r i g h t o f a s s i g n m e n t o f a f r a n c h i s e . 

11.24 The Committee i s e f f e c t i v e l y a s k e d by i t s t e r m s o f 
r e f e r e n c e w h e t h e r any c h a n ges s h o u l d be made t o t h e T r a d e  
P r a c t i c e s A c t so as to d e a l w i t h t h e s e p r o b l e m s . 

11.25 We n o t e a t t h e o u t s e t t h e p r o c e d u r a l p r o b l e m r a i s e d by 
t h e C o m m i s s i o n i n i t s s u b m i s s i o n t h a t any p o s s i b l e l e g i s l a t i o n 
r e l a t i n g t o f r a n c h i s i n g s h o u l d be s e p a r a t e f r o m t h e T r a d e  
P r a c t i c e s A c t . We r e s p e c t f u l l y d i s a g r e e w i t h t h a t p r o p o s i t i o n . 
The T r a d e P r a c t i c e s A c t s t a n d s f o r f r e e d o m t o do b u s i n e s s -
f r a n c h i s e r u l e s must a l w a y s seek t o be c o n s i s t e n t w i t h t h a t 
p r i n c i p l e . I f t h e two a r e s e p a r a t e d , i n d i f f e r e n t A c t s , t h e 
p r e s s u r e t o r e t a i n c o n s i s t e n c y o f p r i n c i p l e i s l o s t . The 
C ommittee c o n s i d e r s t h i s a m a j o r p r o b l e m o f e c o n o m i c r e g u l a t o r y 
l e g i s l a t i o n t o d a y . Common p r i n c i p l e s a r e l o s t o r c o n v e n i e n t l y 
o v e r l o o k e d ; d e t a i l b r e e d s more d e t a i l ; s e p a r a t e a d m i n i s t r a t i v e 
e m p i r e s d e v e l o p w i t h o u t r e g a r d f o r each o t h e r o r t h e o v e r a l l 
e f f e c t on t h e c o u n t r y . 

P r i o r D i s c l o s u r e 

11.26 T h i s has been an a r e a o f p r i m e c o n c e r n i n t h e U.S. w i t h 
t h e r e s u l t t h a t by 1978 ( t h e l a t e s t y e a r f o r w h i c h c o m p e n d i o u s 
i n f o r m a t i o n i s a v a i l a b l e ) 16 U.S. s t a t e s had g e n e r a l d i s c l o s u r e 
l a w s and 8 U.S. s t a t e s had s p e c i f i c l a w s r e q u i r i n g d i s c l o s u r e t o 
p e t r o l e u m f r a n c h i s e e s . 

11.27 P r e s s u r e f o r a c t i o n i n t h e US on s t a t e l e g i s l a t u r e s 
s u b s t a n t i a l l y d i e d away a f t e r t h e F e d e r a l T r a d e C o m m i s s i o n i s s u e d 
a T r a d e R e g u l a t i o n R u l e on " D i s c l o s u r e R e q u i r e m e n t s and 
P r o h i b i t i o n s C o n c e r n i n g F r a n c h i s i n g and B u s i n e s s O p p o r t u n i t y 
V e n t u r e s " (43 FEDERAL REGISTER 59614, 21 December 1978, e f f e c t i v e 
21 O c t o b e r 1 9 7 9 ) . 
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11.28 T h e r e a r e s e v e r a l i s s u e s i n v o l v e d h e r e . F r a u d i s an i s s u e 
o f c o n c e r n - see p a r a g r a p h 1.14 o f the T r a d e P r a c t i c e s 
C o m m i s s i o n ' s F i f t h A n n u a l R e p o r t c o n c e r n i n g t h e p r o b l e m s o f 
u n s c r u p u l o u s p r o m o t i o n s . I t would not be t h e o n l y r e a s o n , 
h o w e v e r , f o r t h e Committee s u g g e s t i n g any a l t e r a t i o n t o t h e l a w 
a t t h i s s t a g e . Of e q u a l i f not g r e a t e r i m p o r t a n c e i n t h e l o n g 
t e r m , so f a r as s m a l l b u s i n e s s i s c o n c e r n e d , a r e t h e q u e s t i o n s o f 
a c c u r a t e knowledge about t h e p e r s o n s s e l 1 i n g t h e f r a n c h i s e and 
t h e c o m m e r c i a l v i a b i l i t y o f t h e f r a n c h i s e b e i n g s o l d . B o t h t h e s e 
a r e n e c e s s a r y f o r a f i r m f o u n d a t i o n f o r a l o n g t e r m b u s i n e s s 
i n v e s t m e n t . The Committee became aware, f o r e x a m p l e , t h a t 
" f r a n c h i s e o p p o r t u n i t i e s " were b e i n g m a r k e t e d i n A u s t r a l i a on the 
b a s i s t h a t a s i g n i f i c a n t sum was t o be t e n d e r e d " u p - f r o n t " ( s a y 
25%) b e f o r e t h e p r o s p e c t i v e f r a n c h i s e e was p e r m i t t e d even to see 
t h e d e t a i l s o f t h e terms and c o n d i t i o n s o f t h e f r a n c h i s e . 

11.29 I t i s a l o n g s t a n d i n g p r a c t i c e o f many s u b s t a n t i a l 
f r a n c h i s o r s , i n t h e b u s i n e s s i n t h e l o n g t e r m , t o p r o v i d e 
c o n s i d e r a b l e i n f o r m a t i o n to p r o s p e c t i v e f r a n c h i s e e s a b o u t t h e 
f r a n c h i s e b u s i n e s s - t o e n s u r e t h a t t h e p e r s o n s who become t h e i r 
f r a n c h i s e e s a r e i n d u c e d to be t h e r e on a l o n g t e r m b a s i s a l s o . 
T h e r e i s no c o m m e r c i a l a d v a n t a g e , i n t h e l o n g t e r m , i n h a v i n g an 
u n s t a b l e , c o n s t a n t l y c h a n g i n g number o f f r a n c h i s e e s . The 
C o m m i t t e e u n d e r s t a n d s i t has become a m a t t e r o f c o u r s e f o r s u c h 
f r a n c h i s o r s to p r o v i d e p o t e n t i a l f r a n c h i s e e s w i t h an a c c u r a t e 
a s s e s s m e n t o f t h e p a r t i c u l a r f r a n c h i s e b u s i n e s s . Candour i s i n 
t h e i n t e r e s t s o f a l l i n t h o s e s i t u a t i o n s . 

11.30 The p r o b l e m comes w i t h l e s s s u b s t a n t i a l f r a n c h i s o r s e i t h e r 
i n t e r m s o f f i n a n c i a l r e s o u r c e s o r i n t e r m s o f e x p e r i e n c e w i t h 
t h e f r a n c h i s e i n q u e s t i o n . Such f r a n c h i s o r s have i n t h e p a s t 
been r e s p o n s i b l e f o r numerous f a i l u r e s , t a k i n g w i t h them a r a f t 
o f e q u a l l y n a i v e , i n n o c e n t s m a l l b u s i n e s s m e n . 

11.31 No l a w c a n , o r s h o u l d , a c t t o p r e v e n t t h e h o l d i n g o r 
s e e k i n g o f h i g h a s p i r a t i o n s , however u n l i k e l y t o be s a t i s f i e d . 
However, i t has been a l o n g s t a n d i n g p h i l o s o p h y o f f r e e 
e n t e r p r i s e government t h a t i t i s a l e g i t i m a t e r o l e o f g o v e r n m e n t 
t o p r o v i d e , o r cause by l a w t o be p r o v i d e d , an a c c u r a t e i n f o r m a 
t i o n a l framework w i t h i n w h i c h i n d i v i d u a l a s p i r a t i o n s a r e 
f o r m u l a t e d . T h u s , f o r e x a m p l e , th e Companies A c t does n o t 
d i r e c t l y r e g u l a t e who can o r c a n n o t l e n d money t o a company b u t 
r e q u i r e s a company making a p u b l i c i n v i t a t i o n f o r l o a n f i n a n c e t o 
make v a r i o u s d i s c l o s u r e s i n a p u b l i c p r o s p e c t u s a b o u t t h e 
b u s i n e s s o f t h e company and i t s management. 

11.32 The Committee can see v e r y l i t t l e d i f f e r e n c e between t h e 
o b j e c t i v e s r o f company la w i n t h i s r e g a r d and t h e o b j e c t i v e o f 
p r o v i d i n g p o t e n t i a l f r a n c h i s e e s w i t h r e l e v a n t i n f o r m a t i o n . 

11.33 We were h e a r t e n e d t o f i n d t h a t t h i s c o n c l u s i o n was 
w i d e s p r e a d among p e r s o n s t h e Committee d e a l t w i t h i n r e l a t i o n 
t o t h i s m a t t e r . F u l l d i s c l o s u r e o f r e l e v a n t i n f o r m a t i o n was 
s e e n , n o t as a r e s t r i c t i o n on b u s i n e s s , b u t a common s e n s e and 
f i r m b a s i s f o r d o i n g b u s i n e s s w i t h i n t h e p e c u l i a r l y c l o s e 
r e l a t i o n s h i p o f a f r a n c h i s e . 
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11.34 We n o t e the g u i d e l i n e s o f t h e T r a d e P r a c t i c e s C o m m i s s i o n 
as to d i s c l o s u r e s to p e r s o n s i n c o n n e c t i o n w i t h home o p e r a t e d 
b u s i n e s s ( I n f o r m a t i o n C i r c u l a r No. 10) and t h e f u l l d i s c l o s u r e 
r e q u i r e m e n t s o f the US F e d e r a l T r a d e C o m m i s s i o n w h i c h a r e now i n 
f o r c e i n t h e U n i t e d S t a t e s (see p a r a g r a p h 11.27 a b o v e ) . 

11.35 The Committee a l s o n o t e s , w i t h p a r t i c u l a r c o n c e r n , t h e 
p r o b l e m s t h a t have r e c e n t l y been d i s c l o s e d i n l i t i g a t i o n a b o u t 
s e c t i o n 59 o f the T r a d e P r a c t i c e s A c t . S e c t i o n 59 i s t h e o n l y 
s e c t i o n o f t h e A c t w h i c h p r e s e n t l y d e a l s d i r e c t l y w i t h 
i n v i t a t i o n s to e n t e r i n t o b u s i n e s s o p p o r t u n i t i e s . The p r o b l e m s 
were d e m o n s t r a t e d by t h e c a s e Thompson v. M a s t e r t o u c h T.V.  
S e r v i c e s 1978 ATPR 40-076 where s t a t e m e n t s about a b u s i n e s s w h i c h 
was b e i n g o f f e r e d f o r s a l e p r o v e d to be w i d e l y i n a c c u r a t e t o t h e 
p o i n t o f b e i n g r i d i c u l o u s . The C o u r t f o u n d t h a t S e c t i o n 59 o f 
t h e T r a d e P r a c t i c e s A c t d i d n o t , h owever, a p p l y t o the p a r t i c u l a r 
s i t u a t i o n . The l e s s o n o f t h e c a s e i s t h a t a r e a l i s t i c f r a n c h i s e 
d i s c l o s u r e law must, i f i t i s t o be o f u s e , impose a p o s i t i v e 
o b i i g a t i o n on t h e v e n d o r o f t h e f r a n c h i s e t o d i s c l o s e a l l 
r e l e v a n t f a c t s , and t o c l e a r l y i d e n t i f y any m a t t e r s w h i c h form 
p a r t o f a s a l e s p r o m o t i o n f o r t h e f r a n c h i s e and w h i c h a r e h i s own 
o p i n i o n s o r a r e n o t based upon f a c t . 

The S u b s t a n c e o f D i s c l o s u r e 

11.36 T h r e e m a t t e r s a r e o f p r i m e c o n c e r n to a p e r s o n c o n t e m 
p l a t i n g p u r c h a s i n g a f r a n c h i s e 

t h e t e r m s and c o n d i t i o n s o f s a l e o f t h e " f r a n c h i s e " 

t h e b a c k g r o u n d o f t h e f r a n c h i s o r and i t s c h i e f 
e x e c u t i v e s , and 

f a c t s r e l e v a n t to t h e v i a b i l i t y o f t h e b u s i n e s s 
i n c l u d i n g i t s p o s s i b l e t e r m o f e x i s t e n c e . 

These a r e t h e m a t t e r s t h a t a r e f o c u s s e d on w i t h p a r t i c u l a r i t y by 
t h e F e d e r a l T r a d e C o m m i s s i o n r u l e s and T r a d e P r a c t i c e s C o m m i s s i o n 
G u i d e l i n e s , and a l s o by t h i s R e p o r t . 

11.37 An example o f m a t t e r s t h a t c o u l d f a l l w i t h i n t h e above 
m e n t i o n e d p a r a g r a p h , w i t h i n a s t r i c t e r r e g u l a t o r y f r a m e w o r k , 
i n c l u d i n g government l i c e n s i n g and document lo d g m e n t p r o c e d u r e s 
i s g i v e n by the C a l i f o r n i a n F r a n c h i s e I n v e s t m e n t Law, C o r p o r 
a t i o n s Code, s e c t i o n s 31000 t h r o u g h 31516. The C o m m i t t e e does 
n o t , i n t h i s R e p o r t , examine s u c h a s t r i c t e r f o r m o f r e g u l a t o r y 
f r a m e w o r k , c o n c e n t r a t i n g i n s t e a d upon t h e ( h o p e f u l l y ) 
p r o p h y l a c t i c e f f e c t s o f m a n d a t o r y d i s c l o s u r e r u l e s , b a c k e d up by 
u n j u s t t e r m i n a t i o n r e m e d i e s . 

T e r m i n a t i o n o f a F r a n c h i s e 

11.38 The Swanson R e p o r t saw t h e t e r m i n a t i o n o f a f r a n c h i s e as 
a c e n t r a l q u e s t i o n . A t p a r a g r a p h 5.4 o f t h e i r r e p o r t t h e y r a i s e d 
t h e s p e c t r e o f a f r a n c h i s e e h a v i n g i n v e s t e d s u b s t a n t i a l sums and 
p e r f o r m e d t h e c o n t r a c t o f f r a n c h i s e p r o p e r l y r e c e i v i n g l i t t l e o r 
no c o m p e n s a t i o n f o r h i s i n v e s t m e n t a t t h e end o f t h e f r a n c h i s e 
p e r i o d . 
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11.39 The T r a d e P r a c t i c e s C o m m i s s i o n , i n i t s s u b m i s s i o n , saw 
t h i s m a t t e r as c e n t r a l n ot o n l y t o i s s u e s o f f a i r n e s s between 
the f r a n c h i s o r and t h e f r a n c h i s e e b u t more i m p o r t a n t l y as t o t h e 
i n h i b i t i n g e f f e c t s on c o m p e t i t i o n f l o w i n g f r o m t h e i m b a l a n c e 
o f b a r g a i n i n g power between t h e f r a n c h i s o r and f r a n c h i s e e . The 
C o m m i s s i o n i d e n t i f i e d t h e m a t t e r s w h i c h s u r r o u n d t e n u r e as h i g h l y 
s i g n i f i c a n t - s u c h as p o t e n t i a l l o s s o f g o o d w i l l , i n a d e q u a t e 
k nowledge as to c o n t r a c t u a l r i g h t s and g e n e r a l f e a r o f 
c o n f r o n t a t i o n . 

11.40 As t h e Committee u n d e r s t a n d s i t , t h e C o m m i s s i o n i d e n t i f i e d 
the above m a t t e r s as b e i n g p a r t i c u l a r l y r e l e v a n t t o f r a n c h i s e 
s i t u a t i o n s . They c o n s i d e r e d t h a t " c l o g s " on t h e whole p r o c e s s 
o f c o m p e t i t i o n were c r e a t e d by s m a l l b u s i n e s s b e i n g i n t h a t s o r t 
o f p o s i t i o n and t h e y s u p p o r t e d a law w h i c h s o u g h t t o s t a b i l i s e 
t h e r e l a t i o n s h i p and t o r e d u c e t h e i m p o r t a n c e o f t h o s e f a c t o r s 
t o the c o n d u c t o f t h e s m a l l b u s i n e s s f r a n c h i s e . 

11.41 The Committee does not w i s h t o i n h i b i t f r e e f l o w i n g 
c o n t r a c t u a l r e l a t i o n s h i p s d e s i g n e d by p a r t i c u l a r p e r s o n s t o s u i t 
p a r t i c u l a r s i t u a t i o n s . However, t h e Committee does f e e l t h a t 
i t w ould be o f s i g n i f i c a n t a d v a n t a g e t o s m a l l b u s i n e s s 
f r a n c h i s e e s i f t h e l e g i s l a t u r e c o u l d s p e l l o u t a " s h o p p i n g l i s t " 
o f f a c t o r s t h a t would e n a b l e f r a n c h i s e r e l a t i o n s h i p s t o be 
t e r m i n a t e d , on t h e b a s i s t h a t t e r m i n a t i o n o u t s i d e t h o s e f a c t o r s 
i s c o m p e n s a t a b l e . A c l e a r , and i n t h e o p i n i o n o f t h e C o m m i t t e e , 
h i g h l y d e s i r a b l e , p r e c e d e n t t o be f o l l o w e d i n t h i s r e g a r d a r e t h e 
p r o v i s i o n s on t e r m i n a t i o n i n t h e U.S. P e t r o l e u m M a r k e t i n g  
P r a c t i c e s A c t 1978. 

R i g h t o f A s s i g n m e n t o f a F r a n c h i s e 

11.42 N a t u r a l l y , t h e s m a l l b u s i n e s s f r a n c h i s e e , would w i s h t o be 
a b l e t o g e t b a c k h i s i n v e s t m e n t i n a f r a n c h i s e ( i n v e s t m e n t b o t h 
i n t e r m s o f c a p i t a l and human e f f o r t ) by i t s s a l e t o a new 
f r a n c h i s e e . 

11.43 Such a p o l i c y , h owever, d i r e c t l y c o n f l i c t s w i t h t h e p o l i c y 
o f r e s p e c t i n g t h e p r o p e r t y r i g h t s o f t h e f r a n c h i s o r . I n 
p a r t i c u l a r , p r o p e r t y r i g h t s i n t r a d e m a r k s and tr a d e n a m e s r e l e v a n t 
t o f r a n c h i s e s i t u a t i o n s can be h i g h l y v a l u a b l e , and t h a t v a l u e i n 
most c a s e s has come about b e c a u s e o f d i l i g e n t (and u s u a l l y 
e x p e n s i v e ) m a r k e t i n g by t h e f r a n c h i s o r . 

11.44 The C o m m i t t e e n o t e s t h a t t h e s e c o n f l i c t i n g c o n s i d e r a t i o n s 
i n r e l a t i o n t o g o o d w i l l were t h e s u b j e c t o f d i s c u s s i o n i n t h e 
C o t t o n R e p o r t [ ( s e e p a r a g r a p h s 145 t o 155 o f t h a t r e p o r t ) ; 
p a r a g r a p h f l 1.8 s u p r a ] . 

11.45 The Committee c o n s i d e r s t h a t i t w o u l d be a p p r o p r i a t e f o r 
the law t o f a v o u r s u c h a s s i g n m e n t s , p r o v i d e d e q u i t y can be done 
between t h e f r a n c h i s e e and t h e f r a n c h i s o r . However, we v e r y 
much d o u b t t h a t t h i s w o u l d be t h e e f f e c t i v e p o s i t i o n i f t h e 
l e g i s l a t u r e were t o a d o p t a r e c o m m e n d a t i o n t h a t a f r a n c h i s e e has 
a r i g h t t o a s s i g n h i s f r a n c h i s e s u b j e c t t o t h e c o n s e n t o f t h e 
f r a n c h i s o r , w h i c h c o n s e n t i s n o t t o be u n r e a s o n a b l y w i t h h e l d . 
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11.46 A c c o r d i n g l y t h e C o m m i t t e e , i n i t s c o n c l u s i o n s , makes 
c e r t a i n r e c o m m e n d a t i o n s as t o the method o f a p p o r t i o n i n g any 
g o o d w i l l between t h e f r a n c h i s o r and t h e f r a n c h i s e e upon 
t e r m i n a t i o n o f t h e f r a n c h i s e . I t i s our v i e w t h a t t h o s e same 
c o n s i d e r a t i o n s s h o u l d g o v e r n an a p p o r t i o n m e n t o f g o o d w i l l upon 
a s s i g n m e n t o f t h e f r a n c h i s e . On the b a s i s t h a t t h e s e recommend
a t i o n s a r e d e s i g n e d s t r i c t l y t o a s s i s t s m a l l b u s i n e s s 
f r a n c h i s e e s , t h e Committee makes no r e c ommendation f o r r e c o v e r y 
by t h e f r a n c h i s o r o f n e g a t i v e g o o d w i l l . 

C o n c l u s i o n 

11.47 The C o m m i t t e e recommends t h a t t h e T r a d e P r a c t i c e s A c t be 
amended so as t o i n t r o d u c e a new P a r t VA, d e a l i n g w i t h t h e 
p r o t e c t i o n o f f r a n c h i s e e s . In o u r v i e w , s u c h a law s h o u l d -

r e q u i r e a f r a n c h i s o r (and, i n t h e c a s e o f a 
f r a n c h i s e e a s s i g n i n g t h e f r a n c h i s e , r e q u i r e a 
f r a n c h i s e e ) t o d i s c l o s e c e r t a i n m a t t e r s t o an 
i n c o m i n g f r a n c h i s e e - (see s e c t i o n 2 o f t h e d r a f t 
l e g i s l a t i o n a t p a r a g r a p h 11.51 f o r a d e t a i l e d 
d e s c r i p t i o n o f t h e m a t t e r s t h e C o m m i t t e e would see 
d i s c l o s e d i n p u r s u a n c e o f t h i s o b l i g a t i o n ) ; 

t h a t t h e law p r o v i d e a " s h o p p i n g l i s t " o f 
s i t u a t i o n s w h i c h w o u l d p e r m i t a f r a n c h i s e r e l a t i o n 
s h i p t o be t e r m i n a t e d o r n o t renewed by t h e 
f r a n c h i s o r ; t e r m i n a t i o n o r n o n - r e n e w a l o u t s i d e o f 
t h o s e s i t u a t i o n s would r e n d e r t h e f r a n c h i s o r l i a b l e 
f o r damages f o r u n j u s t t e r m i n a t i o n o r n o n - r e n e w a l ; 

t h a t a f r a n c h i s e e be p e r m i t t e d by law t o a s s i g n 
h i s f r a n c h i s e t o a n o t h e r p e r s o n , s u b j e c t t o t h e 
c o n s e n t o f t h e f r a n c h i s o r , w h i c h c o n s e n t s h a l l not 
be u n r e a s o n a b l y w i t h h e l d ; 

t h a t i n b o t h t h e a s s i g n m e n t and t h e t e r m i n a t i o n 
o r n o n - r e n e w a l s i t u a t i o n s t h e r e be an a p p o r t i o n m e n t 
o f any g o o d w i l l between t h e f r a n c h i s o r and t h e 
f r a n c h i s e e on t h e b a s i s o f t h e p r i n c i p l e o f f a i r 
a p p o r t i o n m e n t h a v i n g r e g a r d t o t h e r e l a t i v e i n p u t s 
o f t h e f r a n c h i s e e and f r a n c h i s o r , b o t h o f c a p i t a l 
( i n c l u d i n g g e n e r a l m a r k e t i n g c o s t s w h i c h t h e 
f r a n c h i s o r may have i n c u r r e d t o promote t h e 
t r a d e n a m e , e t c . ) and l a b o u r , so t h a t any g o o d w i l l 

r i s a p p o r t i o n e d h a v i n g r e g a r d t o t h a t r e l a t i o n s h i p . 

11.48 The Committee a l s o worked on more p r e c i s e t e r m s f o r t h e 
above r e c o m m e n d a t i o n s . A t t h e same t i m e i t was aware t h a t t h e 
Government was a l s o w o r k i n g on s i m i l a r p r o p o s a l s , i n t h e c o n t e x t 
o f t h e p e t r o l e u m i n d u s t r y . The Committee b e l i e v e s t h a t i t s 
s p e c i f i c p r o p o s a l s , b e l o w , w o u l d work more g e n e r a l l y t h a n i n j u s t 
t h e p e t r o l e u m i n d u s t r y , b u t i f t h e Government were t o a d o p t them 
t h e y s h o u l d merge t h e p e t r o l e u m p r o p o s a l s i n t o t h e g e n e r a l o n e s . 
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11.49 We c o n s i d e r e d t h e p o s s i b i l i t y t h a t t h e l a w s h o u l d p r o v i d e 
f o r a minimum f r a n c h i s e p e r i o d - p o s s i b l y a minimum p e r i o d o f one 
y e a r f o r t h e f i r s t o r " t r i a l " f r a n c h i s e , and t h r e e y e a r s f o r 
e v e r y f r a n c h i s e g r a n t e d t h e r e a f t e r . The Committee c o n s i d e r s t h a t 
more harm t h a n good w o u l d a r i s e from p r o v i d i n g a minimum 
f r a n c h i s e p e r i o d - t h e more d i r e c t p r o b l e m i s n o t a minimum 
p e r i o d b u t t h e t e r m s and c o n d i t i o n s f o r t e r m i n a t i o n and non
r e n e w a l . 

11.50 C o n s i s t e n t l y w i t h o u r r e c o m m e n d a t i o n t h a t any c o u r t o f 
c o m p e t e n t j u r i s d i c t i o n have j u r i s d i c a t i o n o v e r P a r t I V , we 
recommend t h a t any s u c h c o u r t have j u r i s d i c t i o n i n r e s p e c t o f 
t h i s p r o p o s e d f r a n c h i s i n g l a w . 

P r o p o s e d F r a n c h i s i n g Law 

11.51 The f o l l o w i n g o u t l i n e d r a f t encompasses our recommend
a t i o n s ; t h e d r a f t i s i n t e n d e d t o be used f o r t h e p u r p o s e s o f 
more p r e c i s e d e b a t e and a l s o as p o s s i b l e d r a f t i n g i n s t r u c t i o n s 
f o r P a r i i a m e n t a r y C o u n s e l -

PART VA  

FRANCHISEE PROTECTION 

1. D e f i n i t i o n 

(1) " F r a n c h i s e " means any c o n t i n u i n g c o m m e r c i a l 
r e l a t i o n s h i p whereby a p e r s o n ("the f r a n c h i s e e " ) 
s u p p l i e s o r s e e k s t o s u p p l y g oods o r s e r v i c e s 
w h i c h a r e i d e n t i f i e d by a t r a d e m a r k , s e r v i c e mark 
o r t r a d e name, under l i c e n s e from a n o t h e r p e r s o n 
("the f r a n c h i s o r " ) and t h e f r a n c h i s o r e x e r t s o r 
has t h e r i g h t t o e x e r t s u c h an i n f l u e n c e o v e r 
t h e b u s i n e s s a f f a i r s o f t h e f r a n c h i s e e t h a t t h e 
b u s i n e s s o f t h e f r a n c h i s e e i s p u b l i c l y and 
s u b s t a n t i a l l y i d e n t i f i e d w i t h t h e f r a n c h i s o r o r 
t h e b u s i n e s s o f t h e f r a n c h i s o r . 

(2) " F r a n c h i s e " does n o t i n c l u d e : -

( i ) an a r r a n g e m e n t where t h e r e i s no w r i t i n g 
e v i d e n c i n g m a t e r i a l t e r m s o f t h e 
a r r a n g e m e n t ; 

( i i ) a n y r e l a t i o n s h i p o f employment o r o f 
p a r t n e r s h i p ; 

( i i i ) t r a d e m a r k , e t c . l i c e n s i n g between 
f r a n c h i s o r and f r a n c h i s e e where t h a t 
l i c e n s e i s a s i n g l e l i c e n s e and no s i m i l a r 
l i c e n c e s i n r e s p e c t o f c a r r y i n g on 
b u s i n e s s i n A u s t r a l i a have been g i v e n t o 
any o t h e r p e r s o n ; o r 
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( i v ) an a r r a n g e m e n t whereby t h e f r a n c h i s e e i s 
n o t r e q u i r e d t o make a payment a t any t i m e 
( d e s c r i b e d i n any manner) o f a t l e a s t $500 
as a c o n d i t i o n o f e n t e r i n g i n t o t h e 
c o n t i n u i n g c o m m e r c i a l r e l a t i o n s h i p . 

P r e - f r a n c h i s e D i s c l o s u r e 

(1) A l l i n f o r m a t i o n r e q u i r e d by t h i s s e c t i o n t o be 
p r o v i d e d by a p o t e n t i a l f r a n c h i s o r must be 
p r o v i d e d : -

(a) a c c u r a t e l y and c l e a r l y i n a s i n g l e 
doc ument; 

(b) w i t h o u t any o t h e r p r o m o t i o n a l m a t e r i a l ; 

(c) a t l e a s t t h r e e (3) d a y s b e f o r e t h e 
e n t e r i n g i n t o o f any c o n t r a c t u a l 
o b l i g a t i o n s r e l a t e d t o t h e f r a n c h i s e ; 

(d) t o g e t h e r w i t h a s t a t e m e n t o f t h e r i g h t s 
and o b l i g a t i o n s o f t h e f r a n c h i s o r and 
f r a n c h i s e e under t h i s P a r t . 

(2) P r i o r t o t h e c r e a t i o n o f any f r a n c h i s e and t h e 
payment o f any c o n s i d e r a t i o n i n r e s p e c t t h e r e o f 
t h e p r o s p e c t i v e f r a n c h i s o r must d i s c l o s e t o t h e 
p r o s p e c t i v e f r a n c h i s e e t h e f o l l o w i n g 
i n f o r m a t i o n : -

(a) t h e name and r e g i s t e r e d o f f i c e o f t h e 
f r a n c h i s o r and t h e name and r e g i s t e r e d 
o f f i c e s o f a l l r e l a t e d c o r p o r a t i o n s ; 

(b) t h e b u s i n e s s name, i f a n y , under w h i c h 
the f r a n c h i s o r c o n d u c t s b u s i n e s s ; 

(c) t h e t r a d e m a r k , t r a d e name o r s e r v i c e mark 
w h i c h i d e n t i f y t h e goods o r s e r v i c e s t o 
be s u p p l i e d by t h e p r o s p e c t i v e 
f r a n c h i s e e ; 

(d) t h e name o f e a c h o f t h e d i r e c t o r s a t t h a t 
t i m e o f t h e f r a n c h i s o r , i f t h e f r a n c h i s o r 
i s a c o r p o r a t i o n , and t h e names o f t h e 

r c h i e f o f f i c e r s o f t h e company, i n c l u d i n g 
t h e o f f i c e r r e s p o n s i b l e f o r any f r a n c h i s e 
m a r k e t i n g ; 

(e) t h e b u s i n e s s e x p e r i e n c e d u r i n g t h e p a s t 
f i v e y e a r s o f e a c h o f t h e a b o v e m e n t i o n e d 
p e r s o n s ; 

( f ) t h e b u s i n e s s e x p e r i e n c e o f t h e f r a n c h i s o r , 
i n c l u d i n g t h e l e n g t h o f t i m e t h e 
f r a n c h i s o r :-
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( i ) has c o n d u c t e d a b u s i n e s s o f t h e t y p e 
t o be o p e r a t e d by t h e f r a n c h i s e e ; 

( i i ) has o f f e r e d o r s o l d a f r a n c h i s e f o r 
s u c h b u s i n e s s ; and 

( i i i ) has o f f e r e d o r s o l d f r a n c h i s e s i n 
o t h e r l i n e s o f b u s i n e s s - t o g e t h e r 
w i t h a d e s c r i p t i o n o f s u c h o t h e r 
l i n e s o f b u s i n e s s ; 

(g) As t o : -

( i ) t h e f r a n c h i s o r ; 

( i i ) any r e l a t e d company the a f f a i r s o f 
w h i c h a r e r e l e v a n t t o the f r a n c h i s e ; 
and 

( i i i ) e v e r y d i r e c t o r and s e n i o r o f f i c e r o f 
t h e f r a n c h i s o r ; 

a s t a t e m e n t o f a n y : -

( i v ) c r i m i n a l c o n v i c t i o n s , o t h e r t h a n 
t r a f f i c o f f e n c e s ; 

(v) l i a b i l i t y ( e i t h e r f rom f i n a l j udgment 
or s e t t l e m e n t o u t o f c o u r t ) i n c i v i l 
a c t i o n s i n v o l v i n g a l l e g a t i o n s o f 
f r a u d , e m b e z z l e m e n t , f r a u d u l e n t 
c o n v e r s i o n , m i s a p p r o p r i a t i o n o f 
p r o p e r t y , o r b r e a c h o f t h e T r a d e 
P r a c t i c e s A c t ; and 

( v i ) c u r r e n t l i t i g a t i o n , e i t h e r o f a 
c r i m i n a l ( n o t i n c l u d i n g t r a f f i c 
o f f e n c e s ) o r a c i v i l ( n o t i n c l u d i n g 
d o m e s t i c o r f a m i l y m a t t e r s ) n a t u r e 
p e n d i n g b e f o r e any c o u r t ; 

(h) f o r a l l t h e a b o v e m e n t i o n e d p e r s o n s , 
d i s c l o s u r e as t o w h e t h e r t h e y have been 
d e c l a r e d b a n k r u p t o r e n t e r e d i n t o any 
a r r a n g e m e n t w i t h t h e i r c r e d i t o r s p u r s u a n t 
t o t h e B a n k r u p t c y A c t o r Companies A c t 
i n t h e p a s t s e v e n y e a r s ; 

( i ) a f a c t u a l d e s c r i p t i o n o f t h e f r a n c h i s e 
a r r a n g e m e n t a b o u t t o be e n t e r e d i n t o and 
a s t a t e m e n t as t o how t h e f r a n c h i s o r 
e n v i s a g e s t h e a r r a n g e m e n t w i l l o p e r a t e 
i n p r a c t i c e ; 

( j ) a s t a t e m e n t as t o any payments th e 
f r a n c h i s e e must make (and t o whom t h e y must 
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be made) i n o r d e r t o commence t h e f r a n c h i s e 
o p e r a t i o n and a f u l l s t a t e m e n t o f a l l 
payments t h a t t h e f r a n c h i s e e w i l l be 
r e q u i r e d t o make d u r i n g t h e term o f t h e 
f r a n c h i s e , so f a r as t h e f r a n c h i s o r i s aware 
t h a t t h o s e payments w i l l be r e q u i r e d t o be 
made; 

(k) a s t a t e m e n t as to any p e r s o n w i t h whom 
the f r a n c h i s e e w i l l be r e q u i r e d t o do 
b u s i n e s s under the f r a n c h i s e ; 

(1) a s t a t e m e n t as t o any goods and s e r v i c e s 
t h a t the f r a n c h i s e e w i l 1 be r e q u i r e d t o 
a c q u i r e from t h e f r a n c h i s o r o r from any 
o t h e r p a r t i c u l a r p e r s o n ; 

(m) where a s i m i l a r f r a n c h i s e i n t h e same 
l o c a l i t y has been o p e r a t e d i n t h e p a s t by 
a n o t h e r p e r s o n , a s t a t e m e n t o f t h e b u s i n e s s 
h i s t o r y o f t h e o p e r a t i o n o f t h a t f r a n c h i s e 
so f a r as t h e f r a n c h i s o r i s aware; 

(n) d e t a i l s o f any f i n a n c i n g b e i n g o f f e r e d t o , 
or r e q u i r e d t o be t a k e n b y , t h e 
p r o s p e c t i v e f r a n c h i s e e ; 

(o) l i m i t a t i o n s i n t h e f r a n c h i s e as t o : -

( i ) goods o r s e r v i c e s w h i c h may be 
o f f e r e d f o r s a l e ; 

( i i ) c u s t o m e r s t o whom goods o r s e r v i c e s 
may be o f f e r e d ; o r 

( i i i ) g e o g r a p h i c a r e a i n w h i c h goods o r 
s e r v i c e s may be o f f e r e d (and i f t h e r e 
a r e l i m i t a t i o n s as to g e o g r a p h i c 
a r e a , w h e t h e r e x c l u s i v e t e r r i t o r y 
w i l l be g r a n t e d by t h e f r a n c h i s o r or 
no t ) ; 

( i v ) any o t h e r b u s i n e s s w h i c h t h e 
f r a n c h i s e e may p a r t i c i p a t e i n ; 

(p) t h e e x t e n t o f p e r s o n a l p a r t i c i p a t i o n 
r e q u i r e d by t h e f r a n c h i s e e ; 

(q) t h e t e r m s and c o n d i t i o n s o f t h e p r o s p e c t i v e 
f r a n c h i s e as t o t e r m i n a t i o n and r e n e w a l ; 

( r ) t h e r i g h t s o f t h e f r a n c h i s e e t o a s s i g n 
t h e f r a n c h i s e b u s i n e s s ; 

(s) d e t a i l s o f t h e t o t a l f r a n c h i s e o p e r a t i o n s 
o f t h e f r a n c h i s o r ; 
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( t ) the t o t a l number o f f r a n c h i s e s o p e r a t e d 
by t h e f r a n c h i s o r d u r i n g t h e p a s t 
f i n a n c i a l y e a r , t o g e t h e r w i t h t h e number 
of s i m i l a r b u s i n e s s e s c o n d u c t e d by t h e 
f r a n c h i s o r i t s e l f , and t h e f o l l o w i n g 
i n f o r m a t i o n a b o u t t h e f i r s t m e n t i o n e d 
f r a n c h i s e s , n a m e l y : -

( i ) t h e f i v e f r a n c h i s e s most n e a r l y 
g e o g r a p h i c a l l y l o c a t e d t o the 
f r a n c h i s e i n c o n t e m p l a t i o n ; 

( i i ) t h e number o f s i m i l a r f r a n c h i s e s 
v o l u n t a r i l y t e r m i n a t e d o r n o t renewed 
by f r a n c h i s e e s d ur i n g the l a s t 
p r e c e d i n g y e a r ; 

( i i i ) the number o f s i m i l a r f r a n c h i s e s 
wh i c h t h e f r a n c h i s o r t e r m i n a t e d o r 
r e f u s e d t o renew d u r i n g t h e l a s t 
f i n a n c i a l y e a r and a s h o r t s t a t e m e n t 
o f t h e r e a s o n s f o r t h e r e f u s a l o r 
t e r m i n a t i o n ; 

( i v ) t h e f r a n c h i s e s r e - a c q u i r e d by t h e 
f r a n c h i s o r d u r i n g t h e l a s t f i n a n c i a l 
y e a r and t h e c o n s i d e r a t i o n p a i d by 
the f r a n c h i s o r ; 

(u) d e t a i l s o f any s i t e s e l e c t i o n p r o c e d u r e s 
i n v o l v e d w i t h t h e f r a n c h i s e i n c l u d i n g 
d e s c r i p t i o n o f t h e u s u a l p e r i o d s o f t i m e 
t a k e n i n t h e e x e c u t i o n o f t h o s e p r o c e d u r e s ; 

(v) t r a i n i n g o f f e r e d or r e q u i r e d by t h e 
f r a n c h i s o r t o be u n d e r t a k e n by t h e 
f r a n c h i s e e ; 

(w) a s t a t e m e n t o f t h e c u r r e n t f i n a n c i a l 
p o s i t i o n o f t h e f r a n c h i s o r f o r t h e most 
r e c e n t f i n a n e i a l y e a r , p r e p a r e d i n a c c o r d 
ance w i t h a c c o u n t i n g p r i n c i p l e s u s u a l l y 
a d o p t e d i n A u s t r a l i a . 

F r a n c h i s e P r e - A s s i g n m e n t D i s c l o s u r e 

(1) A l l i n f o r m a t i o n r e q u i r e d by t h i s s e c t i o n t o be 
, p r o v i d e d by a f r a n c h i s e e s e e k i n g t o a s s i g n h i s 

f r a n c h i s e ( i n t h i s s e c t i o n c a l l e d t h e " a s s i g n o r " ) 
must be p r o v i d e d i n t h e f o r m , and w i t h i n t h e t i m e 
p e r i o d s , o u t l i n e d i n s u b - s e c t i o n 2 ( 1 ) , as i f t h o s e 
p r o v i s i o n s a p p l i e d , m u t a t i s m u t a n d i s , to s u c h 
a s s i g n o r . 

(2) P r i o r t o t h e a s s i g n m e n t o f any f r a n c h i s e and t h e 
payment o f any c o n s i d e r a t i o n i n r e s p e c t t h e r e o f . 
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t h e a s s i g n o r must d i s c l o s e t o t h e p r o s p e c t i v e 
i n c o m i n g f r a n c h i s e e ( i n t h i s s e c t i o n c a l l e d t h e 
" a s s i g n e e " ) the f o l l o w i n g i n f o r m a t i o n : 

(a) a l l i n f o r m a t i o n d i s c l o s e d t o t h e a s s i g n o r 
i n p u r s u a n c e o f t h e s e r e q u i r e m e n t s , a t t h e 
t i m e he became a f r a n c h i s e e , t o g e t h e r w i t h 
a s t a t e m e n t o f any m a t e r i a l changes t o t h a t 
i n f o r m a t i o n o r i n f o rmat i o n t o t h e same 
e f f e c t as r e q u i r e d by s e c t i o n 2 i n r e s p e c t 
o f a f r a n c h i s o r a l l o t t i n g t h a t f r a n c h i s e 
a t t h e t i m e o f t h e p r o p o s e d a s s i g n m e n t ; 

(b) t h e name and r e g i s t e r e d o f f i c e o f t h e 
a s s i g n o r and o f a l l r e l a t e d c o r p o r a t i o n s ; 

(c) t h e name o f t h e d i r e c t o r s and s e n i o r 
o f f i c e r s o f t h e a s s i g n o r ; 

(d) a s t a t e m e n t o f a l l payments t h a t t h e 
a s s i g n o r i s r e q u i r e d t o make to t h e a s s i g n o r 
upon t h e a s s i g n m e n t o f t h e f r a n c h i s e , 
t o g e t h e r w i t h a s t a t e m e n t o f any payment 
t h a t t h e a s s i g n e e may be r e q u i r e d t o make 
t o t h e f r a n c h i s o r ; 

(e) a s t a t e m e n t o f t h e t r a d i n g p o s i t i o n o f t h e 
a s s i g n o r , w i t h r e s p e c t t o t h e f r a n c h i s e t o 
be a s s i g n e d , i n c l u d i n g a u d i t e d p r o f i t and 
l o s s a c c o u n t s and an a u d i t e d b a l a n c e s h e e t , 
f o r t h e p r e v i o u s t h r e e y e a r s o r s u c h l e s s e r 
t i m e as t h e a s s i g n o r may have o p e r a t e d the 
f r a n c h i s e . 

T e r m i n a t i o n and Non-Renewal by t h e F r a n c h i s o r 

(1) A f r a n c h i s o r may n o t t e r m i n a t e a f r a n c h i s e e x c e p t 
as p r o v i d e d i n t h i s s e c t i o n . 

(2) A n o t i c e under t h i s s e c t i o n m u s t : -

(a) s t a t e the g r o u n d r e l i e d on; and 

(b) s t a t e t h e f a c t s and c i r c u m s t a n c e s r e l i e d 
on i n r e s p e c t o f t h e g r o u n d r e l i e d on. 

(3) A f r a n c h i s o r , on g i v i n g t h i r t y (30) d a y s n o t i c e t o 
r t h e f r a n c h i s e e , may t e r m i n a t e a f r a n c h i s e on any o f 

t h e f o l l o w i n g g r o u n d s : -

(a) a r e a s o n a b l e b e l i e f o f f r a u d o r c r i m i n a l 
c o n d u c t b y t h e f r a n c h i s e e r e l e v a n t t o t h e 
o p e r a t i o n o f t h e f r a n c h i s e ; 

(b) c o n t i n u i n g p h y s i c a l o r m e n t a l d i s a b i l i t y on 
the p a r t o f a f r a n c h i see ( b e i n g a n a t u r a l 
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p e r s o n ) o r , whe re t h e f r a n c h i s e e i s a body 
c o r p o r a t e , t h e M a n aging D i r e c t o r , w h i c h 
p r e v e n t s t h e c o n t i n u e d ope r a t i o n o f t h e 
b u s i n e s s o f t h e f r a n c h i s e ; 

(c) f a i l u r e by the f r a n c h i s e e t o pay p r o m p t l y 
t o t h e f r a n c h i s o r a l l sums due under t h e 
f r a n c h i s e ; 

(d) w i l f u l a d u l t e r a t i o n , o r m i s r e p r e s e n t a t i o n o f 
t h e goods or s e r v i c e s t h e s u b j e c t o f t h e 
f r a n c h i s e a r r a n g e m e n t ; 

(e) s u b s t a n t i a l b r e a c h by t h e f r a n c h i s e e o f 
any l a w r e l e v a n t to t h e o p e r a t i o n o f t h e 
f r a n c h i s e ; o r 

( f ) b r e a c h by the f r a n c h i s e e o f a r e a s o n a b l e and 
s u b s t a n t i a l o b l i g a t i o n o f m a t e r i a l 
s i g n i f i c a n c e to t h e f r a n c h i s e . 

(4) A f r a n c h i s o r , on g i v i n g 180 d a y s n o t i c e t o t h e 
f r a n c h i s e e , i s a l s o e n t i t l e d t o t e r m i n a t e o r f a i l 
t o renew a f r a n c h i s e i f : -

(a) c o n t i n u a t i o n o r r e n e w a l o f t h e f r a n c h i s e 
i s 1 i k e l y t o be u n e c o n o m i c a l t o t h e 
f r a n c h i s o r , p r o v i d e d t h a t no a c t o r 
o m i s s i o n o f t h e f r a n c h i s o r c a u s e d , o r 
s u b s t a n t i a l l y c o n t r i b u t e d t o , s u c h 
l i k e l i h o o d ; o r 

(b) t h e f r a n c h i s o r bona f i d e d e c i d e s t o 
w i t h d r a w from t h e p a r t i c u l a r m a r k e t a r e a 
o f t h e f r a n c h i s e o p e r a t i o n f o r l e g i t i m a t e 
b u s i n e s s r e a s o n s . 

R i g h t t o A s s i g n 

(1) A f r a n c h i s o r s h a l l n o t u n r e a s o n a b l y w i t h h o l d h i s 
c o n s e n t t o an a s s i g n m e n t o f t h e f r a n c h i s e by t h e 
f r a n c h i s e e . 

(2) Upon an a s s i g n m e n t the a s s i g n e e s h a l l assume t h e 
b e n e f i t s and t a k e o v e r s u c h o f t h e o b l i g a t i o n s o f 
t h e a s s i g n i n g f r a n c h i s e e as i s r e q u i r e d by t h e 
f r a n c h i s o r . 

S u p p l y P r o t e c t i o n 

(1) The t e r m i n a t i o n o f t h e s u p p l y o f t h e goods or 
s e r v i c e s , t h e s u b j e c t o f t h e f r a n c h i s e , t o t h e 
f r a n c h i s e e , o r t h e s u b s t a n t i a l u n d e r f u l f i l m e n t o f 
t h e f r a n c h i s e e s r e q u i r e m e n t s o f t h o s e goods o r 
s e r v i c e s , s h a l l be deemed, f o r t h e p u r p o s e s o f t h i s 
P a r t , t o be a t e r m i n a t i o n o f t h e f r a n c h i s e . 



118 

(2) In p r o c e e d i n g s under t h i s P a r t i n r e s p e c t o f a 
f a i l u r e o f a f r a n c h i s o r t o s u p p l y any goods o r 
s e r v i c e s p u r s u a n t t o t h e f r a n c h i s e t o t h e 
f r a n c h i s e e , a f r a n c h i s o r s h a l l n o t be t a k e n t o have 
t e r m i n a t e d t h e f r a n c h i s e by f a i l i n g t o s u p p l y i f 
f a i l u r e t o s u p p l y i s due t o t h e i n a b i l i t y o f t h e 
f r a n c h i s o r t o o b t a i n s u p p l i e s o f t h e goods o r 
s e r v i c e s i n q u e s t i o n . 

(3) I f t h e f r a n c h i s o r i s u n a b l e t o meet a l l t h e 
f r a n c h i s e e ' s r e q u i r e m e n t s f o r goods o r s e r v i c e s 
t h e n t h e f r a n c h i s e e may o b t a i n s u p p l i e s o f goods 
o r s e r v i c e s from any p e r s o n and s u c h c o n d u c t s h a l l 
n o t be t a k e n t o be a b r e a c h o f f r a n c h i s e and may 
n o t be used as a g r o u n d f o r t h e p u r p o s e s o f s e c t i o n 
4. 

7• U n i f o r m a p p o r t i o n m e n t i n t i m e s o f s h o r t a g e 

(1) Where t h e f r a n c h i s o r i s u n a b l e t o meet a l l r e q u i r e 
ments o f i t s f r a n c h i s e e s f o r goods o r s e r v i c e s t o 
be s u p p l i e d by t h e f r a n c h i s o r , o r a t i t s d i r e c t i o n , 
p u r s u a n t t o t h e f r a n c h i s e t h e n t h e f r a n c h i s o r s h a l l 
e q u i t a b l y a p p o r t i o n s u p p l i e s o f t h o s e goods o r 
s e r v i c e s between t h o s e f r a n c h i s e e s h a v i n g r e g a r d 
t o b o t h t h e n o r m a l r e q u i r e m e n t s o f t h o s e 
f r a n c h i s e e s ( o v e r p a s t 2 y e a r s ) and t h e t o t a l 
r e q u i r e m e n t s o f a l l f r a n c h i s e e s as a p r o p o r t i o n o f 
t o t a l s a l e s o f goods or s e r v i c e s o f t h a t k i n d . 

(2) Where t h e f r a n c h i s o r i s a c o m p e t i t o r o f any o f i t s 
f r a n c h i s e e s o r i t s u p p l i e s any o t h e r p e r s o n t h e n 
e a c h r e t a i l e s t a b l i s h m e n t o p e r a t e d by t h e 
f r a n c h i s o r s h a l l be r e g a r d e d as a s e p a r a t e 
f r a n c h i s e f o r t h e p u r p o s e s o f t h i s s e c t i o n and 
s h a l l n ot be a d v a n t a g e d o v e r t h e f r a n c h i s o r s 
f r a n c h i s e e s . 

8. P e c u n i a r y P e n a l i t e s 

{1) I f t h e C o u r t i s s a t i s f i e d t h a t a p e r s o n : -

(a) has c o n t r a v e n e d a p r o v i s i o n o f s e c t i o n 2; 

(b) has a t t e m p t e d t o c o n t r a v e n e s u c h a 
p r o v i s i o n ; 

r 

(c) has a i d e d , a b e t t e d , c o u n s e l l e d o r p r o c u r e d 
a p e r s o n t o c o n t r a v e n e s u c h a p r o v i s i o n ; 

(d) had i n d u c e d , o r a t t e m p t e d t o i n d u c e , a 
p e r s o n , w h e t h e r by t h r e a t s o r p r o m i s e s 
o r o t h e r w i s e , t o c o n t r a v e n e s u c h a 
p r o v i s i o n ; 
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(e) has been i n any way, d i r e c t l y o r 
i n d i r e c t l y , k n o w i n g l y c o n c e r n e d i n , o r 
p a r t y t o , t h e c o n t r a v e n t i o n by a p e r s o n 
o f s u c h a p r o v i s i o n ; o r 

( f ) has c o n s p i r e d w i t h o t h e r s t o c o n t r a v e n e 
s u c h a p r o v i s i o n ; 

t h e C o u r t may o r d e r t h e p e r s o n t o pay t o t h e 
Commonwealth s u c h p e c u n i a r y p e n a l t y ( n o t 
e x c e e d i n g ( b l a n k ) i n t h e c a s e o f a p e r s o n n o t 
b e i n g a body c o r p o r a t e , o r ( b l a n k ) i n t h e c a s e o f 
a body c o r p o r a t e , i n r e s p e c t o f e a c h a c t o r 
o m i s s i o n by t h e p e r s o n to w h i c h t h i s s e c t i o n 
a p p l i e s ) as t h e C o u r t d e t e r m i n e s t o be a p p r o p r i a t e 
h a v i n g r e g a r d to a l l r e l e v a n t m a t t e r s i n c l u d i n g the 
n a t u r e and e x t e n t o f t h e a c t o r o m i s s i o n and o f any 
l o s s o r damage s u f f e r e d as a r e s u l t o f t h e a c t o r 
o m i s s i o n , t h e c i r e u r n s t a n c e s i n w h i c h t h e a c t o r 
o m i s s i o n t o o k p l a c e and w h e t h e r t h e p e r s o n has 
p r e v i o u s l y been f o und by t h e C o u r t i n p r o c e e d i n g s 
under t h i s P a r t to have engaged i n any s i m i l a r 
c o n d u c t . 

O r d e r s 

The C o u r t on a p p l i c a t i o n o f : -

(a) t h e M i n i s t e r ; 

(b) t h e C o m m i s s i o n ; o r 

(c) any o t h e r persons-

may 

(d) g r a n t an i n j unc t i o n r e s t r a i n i n g a p e r s o n from 
e n g a g i n g i n c o n d u c t t h a t c o n s t i t u t e s o r w o u l d 
c o n s t i t u t e a b r e a c h o f a p r o v i s i o n o f t h i s P a r t ; 

(e) award c o m p e n s a t i o n to a f r a n c h i see f o r u n l a w f u l 
t e r m i n a t i o n o r f a i l u r e to renew a f r a n c h i s e and 
i n c o n s i d e r i n g t h e amount o f c o m p e n s a t i o n t o be 
awarded i n r e s p e c t o f any i t e m o f g o o d w i l l s h a l l 
have r e g a r d t o t h e c o n t r i b u t i o n o f b o t h t h e 
f r a n c h i s o r and t h e f r a n c h i s e e i n t h e d e v e l o p m e n t 
o f t h a t g o o d w i l l ; 

( f J d e c l a r e t h a t a t e r m i n a t i o n i s o f no e f f e c t ; 

(g) o r d e r t h a t t h e n o t i c e p e r i o d s p r o v i d e d f o r i n 
s e c t i o n 4 may be s h o r t e n e d where i t i s f a i r and 
e q u i t a b l e t o so o r d e r and where c o n t i n u a t i o n o f t h e 
f r a n c h i s e would be l i k e l y t o l e a d to s u b s t a n t i a l 
damage t o t h e b u s i n e s s , t h e r e p u t a t i o n o r t h e 
p r o p e r t y o f t h e f r a n c h i s o r ; 
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(h) d e c l a r e t h a t c o n s e n t t o an a s s i g n m e n t o f a 
f r a n c h i s e was u n r e a s o n a b l y w i t h h e l d . 

10. J u r i s d i c t i o n 

The C o u r t f o r t h e p u r p o s e s o f t h i s P a r t i s any c o u r t o f 
c o m p e t e n t j u r i s d i c a t i o n . 

11. S a v i n g s o f O t h e r Laws and Remedies 

(1) N o t h i n g i n t h i s P a r t i s i n t e n d e d t o e x c l u d e o r 
l i m i t t h e c o n c u r r e n t o p e r a t i o n o f any l a w o f a 
S t a t e o r a T e r r i t o r y . 

(2) E x c e p t as e x p r e s s l y p r o v i d e d i n t h i s P a r t n o t h i n g 
s h a l l be t a k e n t o l i m i t r e s t r i c t o r o t h e r w i s e 
a f f e c t any r i g h t o r remedy a p e r s o n w o u l d have i f 
t h i s P a r t had n o t be e n a c t e d . 
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CHAPTER 12 

PROCEDURES AND REMEDIES 

I n t r o d u c t i o n 

12.1 I n p r e v i o u s c h a p t e r s o f t h i s R e p o r t , t h e o p e r a t i o n o f t h e 
p a r t i c u l a r p r o v i s i o n s o f t h e A c t has been d i s c u s s e d and 
amendments s u g g e s t e d w h i c h would have t h e g e n e r a l e f f e c t o f 
i m p r o v i n g t h e m a r k e t p o s i t i o n o f s m a l l b u s i n e s s . 

12.2 Our t a s k would be i n c o m p l e t e , h owever, w i t h o u t a 
c o n s i d e r a t i o n o f how b e s t t h e a n c i l l a r y p r o v i s i o n s o f t h e A c t 
s h o u l d be d e s i g n e d t o e n s u r e t h e A c t i s p r a c t i c a l l y u s e f u l t o 
s m a l l b u s i n e s s . 

12.3 S m a l l b u s i n e s s e s , as has been n o t e d , t y p i c a l l y have 
s t r a i n e d management r e s o u r c e s , few o r no i n t e r n a l s p e c i a l i s t s , 
and r a r e l y have t h e f i n a n c i a l r e s o u r c e s t o make much use o f 
e x t e r n a l s o u r c e s o f p r o f e s s i o n a l a d v i c e . 

SECTION 1 - SMALL BUSINESS COMPLIANCE WITH THE ACT 

R i s k T a k i n g 

12.4 I t has been put to t h e Committee t h a t s m a l l b u s i n e s s e s by 
t h e i r v e r y n a t u r e a r e d i s a d v a n t a g e d i n c o m p l y i n g w i t h t h e A c t i n 
two major ways. In t h e f i r s t p l a c e , t h e i r c o m p a r a t i v e l a c k o f 
i n t e r n a l s p e c i a l i s t s and m a r k e t power f o r c e s them t o r e l y h e a v i l y 
on c o o p e r a t i v e a c t i o n t o a c h i e v e r e s u l t s t h a t a l a r g e b u s i n e s s 
can a c h i e v e u n i l a t e r a l l y . To t h i s e x t e n t , t h e i r c o n d u c t i s more 
l i k e l y t o be s u b j e c t , a t l e a s t a t f i r s t g l a n c e , t o t h o s e 
p r o v i s i o n s o f t h e A c t w h i c h p r o h i b i t a g r e e m e n t s w h i c h 
s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n ( t h e s e c t i o n 45 g r o u p o f 
p r o v i s i o n s ) . In v e r y many c a s e s , t h e a g r e e m e n t s r e a c h e d by s m a l l 
b u s i n e s s e s , i n t h e c o n t e x t o f a t r a d e a s s o c i a t i o n , w i l l n o t have 
o r be l i k e l y t o have t h e e f f e c t o f s u b s t a n t i a l l y l e s s e n i n g 
c o m p e t i t i o n and so w i l l n o t c o n t r a v e n e t h e A c t . However, t h e 
f e a r o f i n a d v e r t e n t c o n t r a v e n t i o n may w e l l be a p o t e n t f o r c e 
i n h i b i t i n g the l e g i t i m a t e c o o p e r a t i o n o f s m a l l b u s i n e s s e s . 

12.5 In t h e s e c o n d p l a c e , t h e v e r y d i s a b i l i t i e s t h a t make 
c o o p e r a t i o n n e c e s s s a r y mean t h a t s m a l l b u s i n e s s e s a r e l e s s a b l e 
t h a n l a r g e f i r m s t o a s s e s s w h e t h e r t h e i r p r o p o s e d c o n d u c t i s 
l i k e l y t o c o n t r a v e n e t h e A c t . 

12.6 Whiles many s u b m i s s i o n s r e c e i v e d by t h e Committee r e v e a l e d 
a t h o r o u g h u n d e r s t a n d i n g o f t h e o p e r a t i o n o f t h e A c t and o f i t s 
l i m i t a t i o n s , o t h e r s r e v e a l e d a f u n d a m e n t a l m i s u n d e r s t a n d i n g o f 
t h e n a t u r e o f t h e c o m p e t i t i o n p r o v i s i o n s o f t h e A c t and e v i d e n c e d 
a c o n s i d e r a b l e o v e r r e a c t i o n t o i t s p e r c e i v e d s t r i c t n e s s . I t was 
no t uncommon f o r t h e A c t t o be c r i t i c i s e d f o r p r o h i b i t i n g c o n d u c t 
upon w h i c h i t had no a c t u a l e f f e c t . 

12.7 I n some c a s e s , t h e s e m i s c o n c e p t i o n s as t o t h e o p e r a t i o n 
o f t h e c o m p e t i t i o n p r o v i s i o n s seem t o have been i n s t r u m e n t a l i n 
d i s c o u r a g i n g s m a l l b u s i n e s s e s from e n g a g i n g i n c o n d u c t w h i c h i s 
l e g i t i m a t e l y open to them. T h i s was p a r t i c u l a r l y t h e c a s e w i t h 
r e s p e c t t o t h e v a r i o u s forms o f t r a d e a s s o c i a t i o n a c t i v i t y . 
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12.8 An agreement between t h e members o f a s m a l l t r a d e 
a s s o c i a t i o n , o r one composed o f v e r y s m a l l b u s i n e s s e s , i s , a l l 
o t h e r t h i n g s b e i n g e q u a l , l e s s l i k e l y t o s u b s t a n t i a l l y l e s s e n 
c o m p e t i t i o n . By t h e same t o k e n , t h e b u r d e n o f o b t a i n i n g p r o p e r 
a d v i c e w i l l be r e l a t i v e l y h e a v i e r on t h e p a r t i e s , as w i l l t h e 
e f f e c t o f any p e n a l t i e s i n c u r r e d . Hence, t h e r e w i l l be a g r e a t e r 
d i s i n c e n t i v e t o e n t e r i n g i n t o any p a r t i c u l a r agreement due t o an 
i n a b i l i t y t o a s s e s s t h e r i s k b e i n g t a k e n w i t h any c o n f i d e n c e . 

C o n c l u s i o n 

12.9 I n p r a c t i c e , we f e e l the d i f f i c u l t i e s a r e n o t e x p e r i e n c e d 
n e a r l y as o f t e n now i n as a c u t e a form as t h e above d i s c u s s i o n 
w ould s u g g e s t . 

12.10 The a d v e r s e e f f e c t s o f u n c e r t a i n t y a r e most commonly 
a l l e g e d to o c c u r w i t h r e s p e c t t o recommended p r i c e a g r e e m e n t s . We 
have d i s c u s s e d the o p e r a t i o n o f t h e r e l e v a n t p r o v i s i o n s o f t h e 
A c t e l s e w h e r e i n t h i s R e p o r t and do not p r o p o s e t o c o v e r t h i s 
g r o u n d a g a i n . We n o t e , h o w e v e r , t h a t t h e argument i s e q u a l l y 
v a l i d w i t h r e s p e c t t o a l l c o n t r a c t s , a r r a n g e m e n t s o r 
u n d e r s t a n d i n g s w h i c h a r e c a p a b l e o f f a l l i n g w i t h i n s e c t i o n 45. 

12.11 As t h e b a s i c p r o b l e m i s one o f s m a l l b u s i n e s s u n c e r t a i n t y 
a s t o t h e e f f e c t o f t h e p r o v i s i o n s o f t h e A c t and p a r t i c u l a r l y a s 
t o what w i l l s u b s t a n t i a l l y l e s s e n c o m p e t i t i o n i n a m a r k e t , i t i s 
n o t one w h i c h l e n d s i t s e l f t o e a s y s o l u t i o n s . H o p e f u l l y t h e 
i m p r o v e d c o m m u n i c a t i o n w h i c h we a d v o c a t e ( p a r a g r a p h 12.25) w i l l 
h e l p s m a l l b u s i n e s s . 

SECTION 2 - THE COMPETITION TEST AND THE PUBLIC BENEFIT TEST  

The c o m p e t i t i o n t e s t 

12.12 No s u b m i s s i o n a g a i n s t t h e c o m p e t i t i o n t e s t ( s u b s t a n t i a l l y 
l e s s e n i n g c o m p e t i t i o n i n an A u s t r a l i a n m a r k e t ) was made t o t h e 
C o m m i t t e e . T h i s was t h e s u b j e c t o f e x h a u s t i v e e x a m i n a t i o n by 
t h e Swanson Committee and we make no r e c o m m e n d a t i o n about i t s 
a l t e r a t i o n . 

The p u b l i c b e n e f i t t e s t 

12.13 A number o f s u b m i s s i o n s were, h o w e v e r , made t o t h e 
Committee a b o u t t h e p u b l i c b e n e f i t t e s t . Not a g a i n s t t h e t e s t 
i t s e l f b u t r a t h e r on how t h e C o m m i s s i o n has i n t e r p r e t e d i t i n 
p a r t i c u l a r c i r c u m s t a n c e s . 

r 

12.14 C o n s i d e r a t i o n was g i v e n to p a r t i c u l a r i z i n g m a t t e r s t o 
w h i c h t h e C o m m i s s i o n s h o u l d have r e g a r d when a s s e s s i n g p u b l i c 
b e n e f i t i n s m a l l b u s i n e s s a d j u d i c a t i o n m a t t e r s . T h i s was 
r e j e c t e d n o t o n l y b e c a u s e i t i s i m p o s s i b l e t o d e f i n e 
l e g i s l a t i v e l y a s m a l l b u s i n e s s m a t t e r b u t i t w o u l d n o t be 
s a t i s f a c t o r y to p r o v i d e l e g i s l a t i v e l y a s h o p p i n g l i s t o f m a t t e r s 
t o be had r e g a r d t o . I f t h e s h o p p i n g l i s t were to o n a r r o w t h e n 

- f a c t o r s i m p o r t a n t t o p a r t i c u l a r c a s e s c o u l d be i g n o r e d and i f i t 
were v e r y l o n g i t would add n o t h i n g t o t h e m a t t e r s t h a t a r e a t 
p r e s e n t embraced i n t h e b r o a d t e r m " p u b l i c b e n e f i t " . 
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12.15 I n o u r r e p o r t on t h e O p e r a t i o n o f t h e T r a d e P r a c t i c e s A c t 
i n r e l a t i o n to p r i m a r y p r o d u c t i o n i n A u s t r a l i a , we c o n s i d e r e d t h e 
g e n e r a l t e s t o f " p u b l i c d e t r i m e n t " t o be t h e a p p r o p r i a t e t e s t and 
we l i s t e d a number o f f a c t o r s t h a t were p e c u l i a r t o p r i m a r y 
i n d u s t r y t h a t s h o u l d be t a k e n i n t o a c c o u n t when c o n s i d e r i n g 
" p u b l i c d e t r i m e n t " . 

12.16 However we do n o t recommend th e i n s e r t i o n o f a " s h o p p i n g 
l i s t " f o r s m a l l b u s i n e s s a d j u d i c a t i o n f o r t h e r e a s o n s s e t o u t 
a b o v e . 

SECTION 3 - ADMINISTRATIVE PROCEDURES  

C l e a r a n c e 

12.17 We gave c o n s i d e r a t i o n i n some d e t a i l t o the r e i n t r o d u c t i o n 
o f a c l e a r a n c e p r o c e d u r e f o r s m a l l b u s i n e s s a g r e e m e n t s and 
i n i t i a l l y f o u n d the c o n c e p t o f a c l e a r a n c e p r o c e d u r e w h i c h would 
be o f l i m i t e d a v a i l a b i l i t y and r e s t r i c t e d t o p r o p o s e d c o n d u c t 
q u i t e a t t r a c t i v e . 

12.18 I t soon became c l e a r t h a t i t i s n o t f e a s i b l e to d e s i g n 
a w o r k a b l e p r o c e d u r e w h i c h c a n be r e s t r i c t e d t o s m a l l b u s i n e s s 
and s t i l l n o t have o t h e r u n d e s i r a b l e e f f e c t s on t h e e f f e c t i v e n e s s 
o f t h e T r a d e P r a c t i c e s A c t . 

12.19 I n r e a c h i n g t h i s c o n c l u s i o n , we f o und t h e r e a s o n i n g w h i c h 
i n f l u e n c e d t h e Swanson Committee t o recommend t h e a b o l i t i o n o f 
t h e c l e a r a n c e p r o c e d u r e more t h a n p e r s u a s i v e . B r i e f l y t h e s e 
r e a s o n s were t h a t t h e a v a i l a b i l i t y o f t h e c l e a r a n c e p r o c e d u r e 
a c t e d as a d i s i n c e n t i v e to b u s i n e s s e s t o a s s e s s t h e i r own c o n d u c t 
a g a i n s t t h e s t a n d a r d s o f t h e A c t , t h a t a n t i - c o m p e t i t i v e c o n d u c t 
t e n d e d to p e r s i s t u n t i l c l e a r a n c e had been d e c i d e d , and t h a t 
a d m i n i s t r a t i o n o f t h e p r o c e d u r e d i v e r t e d t h e l i m i t e d r e s o u r c e s o f 
t h e C o m m i s s i o n from e n f o r c e m e n t t o a d m i n i s t r a t i o n . 

12.20 We c o n s i d e r t h a t t h e argument b a s e d on t h e s t r a i n on t h e 
C o m m i s s i o n r e s o u r c e s i s p r o b a b l y l e s s r e l e v a n t t o d a y b e c a u s e 
b u s i n e s s , as a w h o l e , now has a g r e a t e r u n d e r s t a n d i n g o f t h e 
A c t . 

12.21 L i m i t i n g a c l e a r a n c e p r o c e d u r e to p r o p o s e d c o n d u c t o n l y 
w o u l d t e n d t o overcome t h e s e c o n d d i f f i c u l t y s e e n by Swanson -
t h e p e r s i s t e n c e o f a n t i - c o m p e t i t i v e c o n d u c t u n t i l c l e a r a n c e was 
d e n i e d . 

12.22 However, we f o u n d i t i m p o s s i b l e i n p r a c t i c e to d e s i g n a 
p r o v i s i o n t h a t w o u l d l i m i t a c c e s s t o a c l e a r a n c e p r o c e d u r e o n l y 
t o a g r e e m e n t s a l l t h e p a r t i e s t o w h i c h a r e s m a l l b u s i n e s s e s . 
Even i f a s a t i s f a c t o r y d e f i n i t i o n o f " s m a l l b u s i n e s s " f o r t h e s e 
p u r p o s e s c o u l d be d e v i s e d , and we have a r g u e d e l s e w h e r e t h a t i t 
c a n n o t , i t w o u l d be d i f f i c u l t t o p r e v e n t o t h e r b u s i n e s s e s t h a t 
a r e n o t p a r t y t o t h e c l e a r e d agreement from o b t a i n i n g t h e b e n e f i t 
o f t h e c l e a r a n c e . 



124 

C o n c l u s i o n 

12.23 L i k e the Swanson C o m m i t t e e , we recommend a g a i n s t t h e 
r e i n t r o d u c t i o n o f a g e n e r a l c l e a r a n c e p r o c e d u r e b e c a u s e t h a t 
w o u l d f r u s t r a t e t h e o b j e c t i v e o f t h e A c t b e i n g s e l f - e n f o r c i n g 
and w o u l d mean the T r a d e P r a c t i c e s C o m m i s s i o n w o u l d be i n v o l v e d 
i n many b u s i n e s s d e c i s i o n s and t h e p r o c e d u r e w o u l d a l s o b e n e f i t 
l a r g e b u s i n e s s e s . 

12.24 We do n o t , t h e r e f o r e , recommend th e a d o p t i o n o f e i t h e r 
a g e n e r a l c l e a r a n c e p r o c e d u r e o r a s m a l l b u s i n e s s c l e a r a n c e 
p r o c e d u r e . 

SECTION 4 - SMALL BUSINESS AWARENESS 

12.25 One s u g g e s t i o n w h i c h w o u l d seem t o o f f e r p o s i t i v e b e n e f i t s 
t o s m a l l b u s i n e s s i s t o p r o v i d e them w i t h more a d e q u a t e 
i n f o r m a t i o n as t o t h e o p e r a t i o n o f t h e A c t . 

12.26 Under p a r a g r a p h 28 ( 1 ) ( a ) t h e C o m m i s s i o n p r e s e n t l y has as 
one o f i t s f u n c t i o n s , t h e f u n c t i o n : 

" ( a ) t o make a v a i l a b l e to p e r s o n s engaged i n t r a d e o r 
commerce and o t h e r i n t e r e s t e d p e r s o n s g e n e r a l i n f o r m a t i o n 
f o r t h e i r g u i d a n c e w i t h r e s p e c t to t h e c a r r y i n g o u t o f 
t h e f u n c t i o n s , o r t h e e x e r c i s e o f t h e p o w e r s , o f t h e 
C o m m i s s i o n under t h e A c t . " 

12.27 The C o m m i s s i o n has i n f a c t , w i t h i n t h e c o n f i n e s o f i t s 
a v a i l a b l e r e s o u r c e s , a l w a y s a d v i s e d s m a l l b u s i n e s s on i t s 
r e s p o n s i b i l i t i e s under t h e A c t and s m a l l b u s i n e s s f a m i l i a r i t y 
w i t h t h e A c t does appear t o be i n c r e a s i n g . 

C o n c l u s i o n 

12.28 We recommend, however, a f o r m a l commitment on t h e p a r t 
o f G overnment, t h r o u g h a g e n c i e s l i k e t h e D e p a r t m e n t o f B u s i n e s s 
and Consumer A f f a i r s , t h e D e p a r t m e n t o f I n d u s t r y and Commerce 
and t h e T r a d e P r a c t i c e s C o m m i s s i o n , i n c o - o p e r a t i o n w i t h s m a l l 
b u s i n e s s a g e n c i e s and t r a d e a s s o c i a t i o n s t o a d v i s e s m a l l b u s i n e s s 
o n *~he T r a d e P r a c t i c e s A c t . 

12.29 In making t h i s r e c o m m e n d a t i o n t h e C o m m i t t e e i s m i n d f u l 
t h a t t h e s e a g e n c i e s may n o t g i v e l e g a l a d v i c e . N e v e r t h e l e s s t h e 
C o m m i t t e e b e l i e v e s t h a t t h e p r o v i s i o n o f i n f o r m a t i o n and a d v i c e 
on t h e A c t , p a r t i c u l a r l y t a i l o r e d t o s m a l l b u s i n e s s s i t u a t i o n s , 
w o u l d g r e a t l y a s s i s t s m a l l b u s i n e s s t o a s s e s s w h e t h e r o r n o t 
t h e i r c o n d u c t was c o n s i s t e n t w i t h t h e T r a d e P r a c t i c e s A c t and 
g r e a t l y a s s i s t s m a l l b u s i n e s s t o use t h e A c t . 

SECTION 5 - PROTECTION OF WITNESSES 

12.30 Many o f t h e s u b s t a n t i v e p r o v i s i o n s o f t h e A c t a r e d e s i g n e d 
.to p r o t e c t s m a l l b u s i n e s s e s f r o m t h e a n t i - c o m p e t i t i v e c o n d u c t 
o f l a r g e b u s i n e s s e s . 
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12.31 I n p r a c t i c e , h owever, p e r s o n s engaged i n s m a l l b u s i n e s s e s 
a r e o f t e n d e t e r r e d from e x e r c i s i n g t h e i r r i g h t s under the 
l e g i s l a t i o n by f e a r o f r e p r i s a l s f rom l a r g e r c o r p o r a t i o n s i n t h e 
i n d u s t r y . 

12.32 S e c t i o n 36A o f t h e C r i m e s A c t 1914 (CTH) p r o v i d e s : 

"3 6A A p e r s o n who -

(a) t h r e a t e n s , i n t i m i d a t e s o r r e s t r a i n s ; 

(b) uses v i o l e n c e to o r i n f l i c t s an i n j u r y o n ; 

(c) c a u s e s o r p r o c u r e s v i o l e n c e , damage, l o s s o r 
d i s a d v a n t a g e t o ; o r 

(d) c a u s e s o r p r o c u r e s t h e p u n i s h m e n t o f , 

a p e r s o n f o r o r on a c c o u n t o f h i s h a v i n g a p p e a r e d , o r 
b e i n g a bout to a p p e a r , as a w i t n e s s i n a j u d i c i a l 
p r o c e e d i n g s h a l l be g u i l t y o f an i n d i c t a b l e o f f e n c e . " 

C o n c l u s i o n 

12.33 We see m e r i t i n the C o m m i s s i o n ' s r e c o m m e n d a t i o n s t h a t the 
e x i s t i n g p r o t e c t i o n from i n t i m i d a t i o n a f f o r d e d t o w i t n e s s e s i n 
C o u r t p r o c e e d i n g s by t h i s p r o v i s i o n be e x t e n d e d to p r o t e c t i n g 
w i t n e s s e s who g i v e e v i d e n c e o r i n f o r m a t i o n t o t h e C o m m i s s i o n , i n 
r e l a t i o n to i t s i n v e s t i g a t i o n s t h a t do n o t r e s u l t i n C o u r t 
p r o c e e d i n g s and i n r e l a t i o n t o i t s a d j u d i c a t i o n i n v e s t i g a t i o n s . 

SECTION 6 - ACCESS TO LOWER COURTS 

12.34 At p r e s e n t t h e F e d e r a l C o u r t o f A u s t r a l i a has e x c l u s i v e 
j u r i s d i c t i o n o v e r a l l p r o c e e d i n g s f o r e n f o r c e m e n t and r e m e d i e s 
under P a r t V I o f t h e T r a d e P r a c t i c e s A c t . I t has been s u g g e s t e d 
t o us t h a t s m a l l b u s i n e s s would b e n e f i t by b e i n g a b l e to have 
a c c e s s t o t h e s i m p l e r p r o c e d u r e s o f t h e s m a l l e r S t a t e C o u r t s 
s h o u l d t h e y w i s h to use t h e p r o v i s i o n s o f t h e A c t to p r o t e c t 
t h e i r p o s i t i o n . 

12.35 I n o u r v i e w , t h e r e i s l i t t l e j u s t i f i c a t i o n f o r p r e v e n t i n g 
a c t i o n s under t h e A c t i n v o l v i n g r e s t r i c t i v e b u s i n e s s p r a c t i c e s 
and consumer p r o t e c t i o n b r e a c h e s from b e i n g i n s t i t u t e d i n l o w e r 
c o u r t s . However, we do a c c e p t t h a t t h e l a w w o u l d t e n d t o be more 
c o n s i s t e n t i f a p p e a l s from t h e s e c o u r t s were to be b r o u g h t i n 
t h e F e d e r a l C o u r t . 

r -
C o n c l u s i o n 

12.36 The Government s h o u l d g i v e s e r i o u s c o n s i d e r a t i o n t o 
amending t h e A c t t o a l l o w m a g i s t r a t e s c o u r t s and D i s t r i c t C o u r t s 
o r t h e i r e q u i v a l e n t i n t h e S t a t e s t o have j u r i s d i c t i o n t o d e c i d e 
c a s e s b r o u g h t under P a r t I V and P a r t V o f t h e A c t . The F e d e r a l 
C o u r t w o u l d r e t a i n i t s p r e s e n t j u r i s d i c t i o n and a l s o h e a r a p p e a l s 
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f r om t h e s e c o u r t s . In o u r v i e w , any d i s a d v a n t a g e s w h i c h m i g h t 
a r i s e o u t o f t h e i n c o n s i s t e n t d e c i s i o n s w h i c h c o u l d o c c u r 
i n i t i a l l y a r e f a r o u t w e i g h e d by t h e b e n e f i t s t o s m a l l b u s i n e s s e s , 
consumers and o t h e r l e s s p o w e r f u l l i t i g a n t s who would t h e r e b y 
o b t a i n r e a d y a c c e s s t o t h e C o u r t s . 

SECTION 7 - CLASS ACTIONS 

12.37 The c l a s s a c t i o n i s e s s e n t i a l l y a p r o c e d u r a l d e v i c e w h i c h 
b r i n g s t o g e t h e r a number ( o f t e n a l a r g e number) o f i n d i v i d u a l 
c l a i m s a g a i n s t a common d e f e n d a n t f o r d e c i s i o n i n a s i n g l e 
a d j u d i c a t i o n . The p r o c e e d i n g i s p r i m a r i l y j u s t i f i e d by t h e 
e x i s t e n c e o f q u e s t i o n s o f f a c t and law t h a t a r e common to b o t h 
th e c l a i m o f t h e i n d i v i d u a l p l a i n t i f f and t h e c l a i m s o f t h o s e 
p e r s o n s whom he r e p r e s e n t s - t h e c l a s s members. In t h i s c o n t e x t , 
i t s h o u l d be n o t e d t h a t t h e c l a s s a c t i o n c o u l d n o t , and s h o u l d 
n o t , s u c c e e d i f t h e s e p a r a t e c l a i m s a r e n o t s o u n d l y based b o t h i n 
f a c t and i n l a w i . e . u n l e s s t h e i n d i v i d u a l c l a i m s a r e o t h e r w i s e 
t r i a b l e s e p a r a t e l y . 

12.38 The q u e s t i o n o f c l a s s a c t i o n s and t h e i r p o s s i b l e 
i n t r o d u c t i o n i n t o t h e A u s t r a l i a n C o u r t s has been the s u b j e c t o f a 
d e t a i l e d i n v e s t i g a t i o n by t h e A u s t r a l i a n Law Re f o r m C o m m i s s i o n 
s i n c e 1977. I n June o f t h i s y e a r , t h e C o m m i s s i o n i s s u e d a 
D i s c u s s i o n Paper on t h i s t o p i c t o promote d i s c u s s i o n and e l i c i t 
comment. T h i s work f o l l o w s a s i m i l a r i n v e s t i g a t i o n and a R e p o r t 
by t h e South A u s t r a l i a n Law Reform Committee i n 1977. In i t s 
R e p o r t t o t h e S o u t h A u s t r a l i a n A t t o r n e y - G e n e r a l , t h a t C o m m i t t e e 
recommended t h a t c l a s s a c t i o n s be i n t r o d u c e d i n S o u t h A u s t r a l i a 
and p r o d u c e d a d r a f t B i l l . I t i s u n d e r s t o o d t h a t no f u r t h e r 
a c t i o n has been t a k e n on t h a t C o m m i t t e e ' s r e c o m m e n d a t i o n s p e n d i n g 
the outcome o f t h e A u s t r a l i a n Law Reform C o m m i s s i o n ' s R e p o r t . 

C o n c l u s i o n 

12.39 As has been n o t e d , t h e A u s t r a l i a n Law Reform C o m m i s s i o n ' s 
work i n t h i s a r e a has not y e t been c o m p l e t e d . I t i s c o n s i d e r e d , 
t h e r e f o r e , t h a t i t would n o t be a p p r o p r i a t e t o make any 
recommendation i n t h i s r e g a r d a t t h i s t i m e . T h i s i s s u e w a r r a n t s 
f u r t h e r i n v e s t i g a t i o n when t h e A u s t r a l i a n Law Reform C o m m i s s i o n 
r e p o r t s . 

SECTION 8 - ASSISTANCE FOR ENFORCEMENT 

12.40 The^. T r a d e P r a c t i c e s C o m m i t t e e o f t h e Law C o u n c i l o f 
A u s t r a l i a r a i s e d a number o f i m p o r t a n t i s s u e s i n a d e t a i l e d 
s u b m i s s i o n t o t h e Committee i n c l u d i n g t h e f o l l o w i n g : 

"FURTHER RECOMMENDATIONS REGARDING ASSISTANCE FOR ENFORCEMENT 

39. The g r e a t e s t i m p e d i m e n t f a c i n g s m a l l b u s i n e s s i n s e e k i n g 
t o e n s u r e f a i r n e s s i n c o m p e t i t i o n i n t r a d e o r commerce 
i s t h e c o s t o f c o n d u c t i n g c o u r t p r o c e e d i n g s . A 
s i g n i f i c a n t c o n t r i b u t i o n t h a t can be made by t h e 
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Government t o w a r d s t h e d e v e l o p m e n t and m a i n t e n a n c e o f f r e e 
and f a i r c o m p e t i t i o n i n t h e A u s t r a l i a n economy, w i t h 
p a r t i c u l a r e m p h a s i s on t h e improvement o f the m a r k e t 
p o s i t i o n o f s m a l l b u s i n e s s i n A u s t r a l i a , i s the f i n a n c i a l 
c o n t r i b u t i o n t h a t the Government can make t o w a r d s t h e 
e n f o r c e m e n t o f t h e law by t h e T r a d e P r a c t i c e s C o m m i s s i o n 
and t h e r e a d y g r a n t o f l e g a l a i d i n d e s e r v i n g c a s e s , 
w i t h o u t u n d u l y r e s t r i c t i v e "means t e s t s " upon a p p l i c a n t s . 
A s m a l l b u s i n e s s s h o u l d n o t be r e q u i r e d t o j e o p a r d i s e 
a l l i t s r e s o u r c e s when t a k i n g on a l a r g e and w e a l t h y 
company w h i c h i s c l a i m e d to be g u i l t y o f u n f a i r c o n d u c t 
o r u n l a w f u l p r i c e d i s c r i m i n a t i o n o r m i s u s e o f m a r k e t 
power. 

40. A c c o r d i n g l y we recommend t h a t more f u n d s s h o u l d be 
a v a i l a b l e t o t h e T r a d e P r a c t i c e s C o m m i s s i o n f o r l a w 
e n f o r c e m e n t p u r p o s e s ; l e g a l a i d s h o u l d be f a r more 
r e a d i l y a v a i l a b l e t o p r i v a t e l i t i g a n t s ; p e c u n i a r y 
p e n a l t i e s o r d e r e d by a c o u r t and T r a d e P r a c t i c e s 
C o m m i s s i o n c o s t s r e c o v e r e d a f t e r s u c c e s s f u l p r o c e e d i n g s 
s h o u l d not go to c o n s o l i d a t e d r e v e n u e b u t to t h e 
C o m m i s s i o n f o r e n f o r c e m e n t p u r p o s e s , s u c h amounts n o t 
b e i n g t a k e n i n t o a c c o u n t i n d e t e r m i n i n g t h e C o m m i s s i o n ' s 
a n n u a l b u d g e t . " 

C o n c l u s i o n 

12.41 We recommend t h e a d o p t i o n of t h e s u g g e s t i o n t h a t more 
l e g a l a i d be made a v a i l a b l e t o s m a l l b u s i n e s s e s i n v o l v e d i n 
l i t i g a t i o n under t h e T r a d e P r a c t i c e s A c t . 




