
CHAPTER 4 

COMPULSORY PRE-MERGER NOTIFICATION 

Notification and clearance procedures 

4.1 The Trade Practices Act has never required that the parties to a merger 

or acquisition notify the TPC in advance of their intention to merge. The parties may 

seek merger authorisation from the TPC on showing net public benefit, 1 but are not 

obliged to. 

4.2 Prior to 1977, the Act contained a clearance procedure, which provided 

for voluntary notification of an intended· merger to the TPC. After notification, the TPC 

could grant a clearance if it believed that the merger would not substantially lessen 

competition. The TPC was then bound by this decision. Mergers above the 

competition threshold could be authorised on public benefit grounds. 

4.3 The clearance procedure was removed in 1977 following the change to 

the dominance test. 2 Currently a non-statutory, informal, voluntary notification system 

operates. The TPC states that, under this system, it is often approached on a 

confidential basis for instant decisions. This pressure tias greatly limited its scope for 

obtaining necessary market information.3 

Previous consideration of amendments 

4.4 Compulsory pre-merger notification was considered in the 1984 Green 

Paper, but not adopted in the 1986 amendments. It was again considered by the 

1 Trade Practices Act 1974 (Cth) s88{9). 

2 Hansard, House of Representatives, 3 May 1977; p 1478. 

3 Submission {29.8.91), p 27. 
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Griffiths Committee, .which (with the support of the TPC) recommended that the 

informal scheme be retained but receive legislative recognition.4 . 

Overseas experience 

4.5 Compulsory pre-merger notification procedures operate in the United 

States, Canada and the European Community. A voluntary scheme operates in the 

United Kingdom. 

4.6 In January 1991, New Zealand moved from a compulsory to a voluntary 

scheme.5 This was originally opposed by the New Zealand Commerce Commission, 

but its subsequent experience of the scheme's operation has now, apparently, caused 

the Commerce Commission to alter its view.6 

4.7 The United States scheme operates under the Hart-Scott Rodino Act. 

This makes pre-merger notification mandatory subject to a threshold. Notification is 

required where a firm with an annual turnover of at least US$1 OOm proposes to 

acquire a firm with an annual turnover of at least US$1 Om, and the acquisition is of the 

value of US$15m.7 

4.8 Mr Mccomas submits that the United States scheme 'has proved to be 

very burdensome upon the administration for no apparent cost benefits'.8 

4.9 However, the Attorney-General's Department observes that it is regarded 

as successful by both regulators and those affected by it, that. the resource 

4 · Griffiths Report para 6.2. 19. 

5 TPC submission (29.8.91), p 27. 

6 LCA submission, p 13. 

7 Evidence, p 48 (Mr Skehillj. 

8 Submission, p 7. 
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requirements for the regulator of such a regime are slight, that the resources 

previously directed to keeping a watching brief on proposed transactions can be 
' 

better directed to the assessment of notified transactions, and that the paper burden 

and delay to consummation can be minimised1
• 
9 

4.1 O The US Federal Trade Commission in January 1991 is quoted as saying 

that: 

The premerger notification program has been a success. 
Compliance with the Act1s not_ification requirements has 
been excellent. As a result, since the inception of the 
program, the two enforcement agencies generally have 
been able to challenge anticompetitive transactions before 
they are completed. These premerger enforcement actions 
have been less costly and more effective. In addition, 
although the agencies retain the power to challenge 
mergers after they are consummated and will do so under 
appropriate circumstances, the fact that they rarely do so 
has led many members of the private bar to view the 
premerger notification review process as a helpful 
procedure in giving antitrust advice to their clients.10 

4.11 Dr Pengilley notes that these are comments from an administrative body 

and should be taken on that basis. 11 He refers to the rules for the operation of the 

scheme as formulated in 1101 triple-column pages of the federal register1 and maintains 

that the scheme is not as happily accepted in the United States as the Federal Trade 

Commission would have people believe.12 

9 Submission (9.8.91), pp 16-17. 

10 Ibid, p 17. 

11 Evidence, p 386. 

12 Evidence, p 387. 
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Benefits of compulsory notification 

4.12 A compulsory pre-merger notification scheme would give the TPC 

adequate time to deal with those mergers against which it should proceed, thereby 

enabling optimal use of its resources; it would ensure that !midnight mergers' do not 

occur; would reduce the likelihood of costly litigation; and it would support the 

principle that it is preferable to prevent the completion of a merger rather than attempt 

to later unwind it through the use of forced divestiture.13 

4.13 This latter consideration was seen as particularly relevant by the OECD 

which, in its 1984 Report on Merger Policies and Recent Trends in Mergers, suggested 

that: 

Member countries which have not already done so should 
consider adopting mandatory prior notification of proposed 
mergers to ensure that significant mergers do not escape 
control as well as to obtain detailed information on the 
proposed transactions .. In this context, mergers involving 
small acquiring and acquired enterprises could be 
exempted from pre-merger notification, so as to alleviate 
the reporting burden on them as well as to simplify control. 
However, acquisitions of relatively small enterprises by 
large firms could be brought within the control system to 
ensure that such acquisitions are not anti-competitive. 

4.14 Professor Clarke considers it 'axiomatic' that the TPC should be informed 

of any proposed merger which may have the effect of substantially lessening 

competition in a significant market, and should be given time to consider its response. 

He contends that 'to leave the Commission in the position of having to discover·such 

mergers for itself pays scant regard to its role as guardian of the public interest in this 

area.114 These views are shared by Professor Baxt.15 

13 Attorney-Generals Department submission (9.8.91), p 16. 

14 Evidence, p 66. 

15 Evidence, p 15. 
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4.15 The TPC advocates the introduction of a scheme limited to: 

horizontal mergers where both parties to the merger operate in the same 

market; and 

mergers where either the combined assets or sales of both parties exceed 

$150 million and where the transaction value is in excess of $25 million.16 

4.16 This scheme would specifically exempt certain mergers otherwise caught 

by the guidelines which would have a negligible impact on competition, such as 

corporate reconstructions, real estate acquisitions and sales by mortgagees in 

possession. 

4.17 Benefits · of the scheme are identified as: quickness in· decision

making; 17 certainty as to the Commission's attitude to the merger; providing an 

opportunity for negotiation concerning partial divestments; and the availability of 

advice as to whether authorisation should be sought. Provided that 'due process' is 

guaranteed, MTIA does not object to the TPC scherne.18 
. 

4.18 Currently the TPC considers between 120 and 150 mergers annually. It 

estimates that, if a competition test were introduced in section 50, then its pre-merger 

notification guidelines would involve consideration of between 150 and 200 mergers 

annually, probably in greater detail.19 

4.19 The· TPC proposes a continuation of the present informal scheme for 

mergers outside the nominated categories where there might nevertheless be a 

0 16 Submission (29.8.91), p 28. 

17 It is envisaged that an answer could be given within 5 to 15 days. 

18 Supplementary submission {11.9.91), p 3. 

19 Submission {29.8.91}, p 29. 
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potential breach of section 50.20 A decision to take no action against a merger would 

not prevent third parties (with standing) from taking their own private action at a later 

stage.21 

4.20 AFCO also supports the introduction of a pre-merger notification 

scheme.22 The NCAAC considers that a 'pre-merger clearance procedure' should be 

introduced.23 As part of the procedure the NCAAC suggests that a 'Consumer 

Impact Statement' addressing all possible social and economic effects on consumers 

of a proposed merger or takeover should be produced for public comment. A 

proposal for the introduction of a 'consumer impact -Statement' in the context of 

applications for authorisation was rejected by the Griffiths Committee. That Committee 

felt that such a statement would make no addi~ional information available to the TPC 

found and that it was always difficult to project the extent of a merger's impact on 

consumers. 24 

Retention of the present scheme 

4.21 The Victorian Employers' Chamber of Commerce and lndustr-15 

summarises the key arguments in opposition to compulsory pre-merger notification 

as: 

20 

21 

22 

23 

24 

25 

increased resource demands placed on the TPC 

increased delays and compliance costs for business 

interference and adverse impact on the merger process itself 

TPC submission, p 28. 

Ibid, p29. 

Submission, p 12. 

Submission, p 4. 

Griffiths Report, para 6.3.8. 

Submission, p 3. 
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depressed business activity as a consequence of increased regulation and 

the TPC is, in any event, already aware of imminent significant mergers. 

4.22 The Law Council suggests that the costs to public administration of a 

compulsory scheme will be high.26 The threshold of such a system would have fo 

be 'conservative' to ensure that questionable acquisitions are always caught. By 

definition this would entail more notifications than are necessary, thus placing an 

additional and unnecessary burden on administrative costs.27 

4.23 LCA states that, under the voluntary scheme now in place in New 

Zealand, the Commerce Commission has been freed from much of the unnecessary 

paperwork which accompanied the previous compulsory scheme (notifications have 

fallen from 205 in the first half of i 990 to 32 in the first half of 1991) and the 

Commission is now able to concentrate on matters of substance.'28 This view is 

supported by the BCA and Dr Pengilley.29 

4.24 LCA also states that the compliance costs for business will be 

considerable, both in terms of the time to be allowed for the processing of notifications 

and in the effort and expense in providing the information required. It adds that, once 

a system is institutionalised, its requirements may change as economic or political 

circumstances change, and that what may be tolerable in one year may become 

onerous the next. LCA concludes that whatever the cost in an individual case, costs 

,25 Submission {16.9.91), p 13. 

27 . LCA supplementary submission (31.10.91), p 3; Evidence, p 385 (Mr Featherston). 

28 Submission {16.9.91}, p 13. 

29 BCA submission, p 11, Evidence, p 386 (Dr Pengi/ley). 
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in aggregate will be considerable.30 These views are confirmed by Dr Pengilley,31 

and CAl.32 

4.25 However, the T~C disputes the analogy with New Zealand, observing 

that the scheme abandoned there was more in the nature of a clearance system.33 

Documentation in a form similar to that required by the Foreign Investment Review 

Board is all that would be contemplated under a scheme in Australia. And Professor 

Clarke adds that informing the TPC would not require the merging companies to 

supply information additional to that which they would already have compiled for other 

purposes.34 

4.26 Under the existing informal scheme, the TPC states that it is frequently 

taken by surprise, with matters filed on public holidays or over Christmas. The 

necessity for an immediate response can shape the course (and raise the cost) of 

later litigation.35 The long-running litigation involving Arnotts was referred to as an 

instance where the TPC was forced into stating its case in an inappropriate manner 

that could have been clarified had information been available from a simple pre

notification·. 36 

4.27 Mr Mccomas considers that, whilst the TPC may on occasion receive 

short notice, its submission suggests that it does not necessarily require a great deal 

of notice, and its industry knowledge would enable it to move quickly when required. · 

He suggests that the Federal Court will grant an interlocutory injunction freezing a 

30 Supplementary submission (31.10.91), p 3.· 

31 Evidence, pp '386-7. 

32 Submission, p 3, Evidence, p 246 (Mr Gardin/). 

33 Evidence, p 388 (Mr Asher). 

34 Evidence, p 61. 

35 EvicJ.ence, p 389 (Mr Asher). 

36 Evidence, p 389 (Mr Asher). 
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merger if prima facie reason is shown, and this threat of litigation makes the present 

informal scheme workable. 37 . 

4.28 The Law Council also states that in its experience there is no pressing 

need for a compulsory procedure and it dismisses this as a suggestion to build up the 

network of regulations surrounding the Act.38 Currently, parties either take their own 

advice and bear the risk in relation to a possible contravention of section 50, or they 

approach the TPC on an informal basis for 'reassurance' as to likelihood of a breach 

of the section. Alternatively, they may seek authorisation.~ LCA suggests that the 

remedy of divestiture is available should an acquisition occur before the TPC is able 

to challenge it. 

4.29 Mr Bobeff suggests that pre-merger notification should apply only to 

mergers exceeding a defined threshold in industries identified as 'sensitive'.40 

4.30 The BCA expresses a preference 'for a prohibition-type law rather than 

a registration plus examination-type law (as in the UK)'.41 This woufd enable business 

to arrange its mergers in accordance with the law without the need to incur substantial 

compliance costs, and yet would not prohibit informal discussions with the TPC prior 

to undertaking a merger. 42 

37 Evidence, p 239. · 

38 Evidence, p 385 (Mr Featherston). 

) 39 LCA submission {16.9.91), p 13. 

40 Submission, p 4. 

41 Submission (22.8.91), p 11. 

42 Ibid. 
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4.31 The BCA identifies other disadvantages of compulsory pre-merger 

~otification as delay in obtaining an assessment from the TPC (which may result in the 

successful defence of a takeover) and the potential for loss of confidentiality.43 

4.32 BCA considers the existing system, where parties approach the 

Commission only where they feel an issue to be reasonably apparent (and where 

authorisation is not available for completed mergers), to be working satisfactorily and 

not requiring replacement by a 'formal and bureaucratic notification system'.44 

4.33 CAI considers that, if the aim of pre-merger notification is to force 

companies to negotiate with the TPC about matters including divestiture, then this 

contradicts the essential focus of the legislation which it sees as requiring 

compliance.45 CAI has also challengeq the TPC to name the mergers where it has 

not received sufficient notice, and to identify the detriment caused by any failure to 

notify.46 It suggests that there is littie in such a scheme to advantage business.47 

A proposed scheme 

4.34 The Attorney-General's Department believes it possible to develop 

proposals for a pre-merger notification scheme which 'would place minimum 

impediments in the way of business and micro-economic reform and still satisfy the 

43 In its submission, the TPC proposes that pre-merger notifications would be 
confidential. ff the Commission considered it necessary to make market enquiries it 
would seek a waiver of confidentiality. If confidentiality were not waived, then the 
Commission could provide only a qualified response. 

44 Submission (22.8.91), p 12. 

45 Evidence, p 246 (Mr Gardini). 

46 Ibid. 

47 Evidence, p 249 (Mr Gardini). 
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policy imperatives of the TPA'.48 The Department has proposed· a scheme based on 

the following guidelines:49 

a form of pre-m~rger notification, with relatively high thresholds; 

the merger to be 'frozen' for a short period; (eg maximum period of 28 days 

with no minimum period) 

the TPC to have power to shorten this period if satisfied the merger falls below 

the competition threshold, or if the acquirer gives undertakings sufficient to 

justify the merger proceeding and authorisation investigations being finalised 

thereafter;50 

such undertakings to be enforceable by the TPC in the Federal Court; 

the TPC to have power to grant authorisation post-consummation where pre

merger notification has been given; 

where pre-merger notification is not required or not given, authorisation post

consummation to remain unavailable as at present; 

failure to notify a merger or acquisition at or above the threshold to constitute 

an offence; 

48. Submission (9.8.91}, p 17. 

49 Ibid, pp 18, 19. 

50 Such undertakings might include on-selling parts of the merged group, the presence 
of which would breach section 50 in an otherwise unobjectionable transaction, or 
retaining the independent operation of mergng companies pending the grant of 
authorisation or the exhaustion of review rights following a refusal of authorisation. 
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consummation without required notification, or within the freezing period without 

the consent of the TPC, or beyond the freezing period without the required 

authorisation to be challengeable by the TPC as at present; and 

consummation below the notification threshold without authorisation to be 

challengeable as at present. 

4.35 These proposals allow for notification to be kept confidential and not 

recorded on the TPC's public register; and for the details to be provided to the TPC 

to be kept to a minimum. In addition the notification form would be prescribed by 

Regulation rather than issued by the TPC.51 It might therefore be disallowed by either 

house of Parliament. 

4.36 Though of the view that pre-notification is not practically necessary, 

Mr Mccomas considers the principles put forward by the Attorney-General's 

Department to have· considerable merit.52 

4.37 These principles are also broadly supported by CRA Ltd, 53 which, 

however, does not believe that notification should be made mandatory. CAA proposes 

as an alternative approach that: 

the acquiring company have the option of either 
notifying the TPC on a confidential basis, following 
which the procedure outlined by the Attorney
General's Department would apply; or 

the acquiring(company choosing not to notify the 
TPC, and inViting the risk of subsequent TPC 
intervention. 

51 Attorney-Generals Department submission (9.B.91), p 19. 

52 Evld8nce, p 240. 

53 Submission, p 5. · 
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Conclusions 

4.38 The Committee notes that Australia has operated an informal system of 

pre-merger notification for some years. While this system is a useful one, the 

Committee accepts that the TPC does not receive sufficient notice of impending 

mergers and at times encounters difficulty in giving them detailed and prompt 

consideration. 

4.39 There are a number of countries similar to Australia which require pre

merger notification. The OECD has suggested to its members that they should follow 

suit. 
(,-._,...) 

4.40 The Committee recomm~nds that it be obligatory for a noti~ to be given 

to the Trade Practices Commission where mergers or acquisitions of a substantial 

nature are proposed. What is a matter of substantial nature should be defined in the 

Act. The matters of which notice is to be given should be limited so that undue burden 

is not cast on those who must compty. 

4.41 The Committee recommends that proposals for what the notice is to 

_ contain should be drawn up by the Attorney-General's Department and. released for 

public comment. The proposal should be drawn up on the basis that those seeking 

a merger or an acquisition should not have to comply with requirements that are too 

wide, vague, onerous or vexatious. 

4.42 The Committee considers·that the resource implications for the TPC of 

an appropriate threshold test being established would be minimal. While such a 

scheme does not accord with the regime adopted in New Zealand, the Committee 

considers that the benefits of its introduction outweigh .the possible complications of 

harmonisation of business laws. 
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Compulsory notification and •sensitive• industries 

4.43 The Attorney-General's Department's proposed scheme for compulsory 

pre-merger notification has the broad endorsement of Professor Baxt.54 

4.44 Professor Baxt is doubtful that the scheme would be appropriate to deal 

with 'sensitive industries'. 

\__,--"----? 

4.45 The proposal that the Act be amended to require that any merger in a 

designated 'sensitive' industry be prohibited unless authorised by the TPC has not 

been previously considered by the Government or by a Parliamentary Committee. 

4.46 There are obvious problems inherent in categorising industries as 

'sensitive'. For example, Mr Mccomas suggests that 'a sensitive industry means that 

someone for the time being is concerned about the sensitivity of that industry rather 

than there are good objective reasons for it'.55 

4.47 Recognising these problems, Professor Baxt observes that new 

procedures are needed to deal with mergers in sensitive areas - such as the 

deregulated industries and the media. What is needed, he suggests, _is for mergers, 

unless they are so small as to be insignificant, to be assessed by the Trade Practices 

Commission and not be allowed to proceed if the Commission can show that the 

merger. will result in a net public detriment. The Commission's evaluations would be 

through a mechanism similar to the existing authorisation process. 545 

4.48 Professor Baxt believes that such an . approach would not impose 

significant burdens on the business community for such mergers would arise only on 

54 Submiss(on, p -s. 

55 Evidence, p 234. 

56 [he Independent Monthly, ?O August 1991, p 21. 
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rare occasions. These might include large mergers in the deregulated industries, and 

in area·s in which community interest has been generated, such as petroleum, food 

~nd media.~7 Other industries could be added if the Government felt an area was 

sufficiently sensitive to warrant such classification. 

4.49 From a competition policy perspective, Treasury identifies sensitive 

industries as those 'characterised by a lack of import competition and barriers to 

entry'.58 It suggests that the current sensitivity of mergers in the airline industry59 

may partly reflect the fact that competitive forces are constrained by restrictions on the 

carriage of domestic passengers by foreign airlines, and the fact that ticketing services 

and terminal access may act as barriers to entry. 

4.50 Identifying sensitive industries, Treasury suggests, may provide an 

avenue for vested interests to limit mergers, and thus capital market disciplines, to 

their own ends. The introduction of an authorisation requirement for sensitive 

industries 'is likely to create business uncertainty and may delay or impede desirable 

mergers in those industries. This could, in turn, create distortions in the allocation of 

resource between industries generally and those targeted as being sensitive'.60 

4.51 Treasury concludes that, in the deregulated industries, section 46 should 

be used to ensure the absence of predatory conduct designed to eliminate potential 
' ~-- ~ '1 

or actual competitors. It also suggests that the TPC 'would lose its trade and 

commerce focus if it were asked to consider a ·range of social, cultural and political 

issues for mergers in certain sectors'.81 

57 Submission, pp 6-7; A Revival for Trade PraCtices Law and Competition Policy, 
Hansard, Senate, 15 October 1991, p 2017. 

sa· Submission, p 57. 

59 See for example Professor Baxt, submission, p 6. 

60 Submission, p 56. 

61 Ibid, p 57. 
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4.52 The TPC believes that the question of sensitive industries would best be 

dealt with through its proposals with regard to the general merger test, and the 

adoption of this test in other industry-specific legislation. 

4.53 The TPC, however, proposes that the Government should be able to 

refer to it for consideration and report any mergers which in the Government's view 

are socially, economically or politically sensitive.62 Such a reference would in no way 

limit the Government's power to make a decision on these mergers on competition or 

other grounds. Sensitive areas might be nominated in the regulations under the Act, 

with provision for industries to be added or deleted over time. 

4.54 In addition, the TPC proposes that authorisation be required for mergers 

where the purchase price of the target exceeds $500 million. Requiring authorisation 

would provide an opportunity for public scrutiny and input and ensure that such 

mergers are not detrimental to the community.63 

4.55 This latter proposal is strongly opposed by Treasury as 'an arbitrary and 

unjustified extension of economic regulation'. 64 It is also rejected by the Attorney

General's Department which states that transaction size is irrelevant to competitive or 

structural effect. Attorney-General's continues: 

It is resource wasteful for both the Commission and the 
business community to subject large transactions to the 
costly process of requiring investigation to find positive 
public benefit when there is no effect on competition or 
position of dominance.65 

· · 

62 Submission (29.8.91), p 25. 

63 Ibid, p 24. 

64 Submission, p 57. 

65 Attomey-Generafs Department, Analvsis of and Comments on Submission bv TPC 
(17.9.91), p 4. 
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4.56 With regard to 'sensitive' industries, the Attorney-General's Department 

proposes that their needs be settled on a case-by-case basis, as a result of which a 

role may be conferred on the TPC, or an industry-specific body established.66 The 

Department states that it: 

would not favour any mechanism which left it to the 
Attorney-General, the TPC or the courts to decide what 
industries should be regarded as 'sensitive' from time to 
time. We believe such a regime would be too uncertain for 
the business community and that the designation of an 
industry as 'sensitive' and therefore subject to some 
heightened regulation should remain a matter for the 
Parliament. 67 

4.57 Similarly, the Law Council submits that in the case of sensitive industries 

if authorisation is not a sufficient mechanism to deal with 
those areas, then they should be treated quite 
independently of the Act. They should be the subject of 
special legislation which would then be proposed, debated 
and examined on the basis of that industry as a special 
case.68 

4.58 On the other hand, the Communications Law Centre has urged the 

amendment of the Act to recognise the special nature of some industries. The Centre 

has stated: 

a new part of the Trade Practices Act and supporting 
administrative structure should be established to deal 
solely with the print media. . .. Separate treatment of the 

66 Submission (9.8.91), p 13. 

67 Ibid, p 14. 

68 Evidence, p 11 O (Mr Featherston). 
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print media would be consistent with the approach taken 
in broadcasting.69 

· · . 

4.59 The Committee notes that the UK Fair Trading Act. 1973 makes special 

provision for newspaper mergers. 

Conclusions 

4.60 The ·committee accepts that certain industries may at various times 

attract. a measure of community sensitivity. These currently include the media and the 

deregulated industries such as aviation, telecommunications, water and power 

generation. They may, in the future, include industries using biotechnology. The 

Committee notes that some sensitive industries such as insurance and banks are 

currently governed by specific legislation. 

4.61 There are industries made sensitive by their bearing on the social and 

cultural life of. the community. Social and cultural issues are outside the ambit of t_he 

Trade Practices Act. and should be dealt with separately. The Trade Practices Act 

should continue to be concerned with fair competition in the market place and the 

protect.ion of consumers. 

4.62 The Committee recommends that section 50 should remain legislation · 

aimed at protecting competition _generally. Where there are other than economic 

issues involved in industry structure or ownership, they may· well be dealt with in 

specific legislation. For example, at the moment, there are issues .arising in the 

banking and media industries which could be dealt with in terms of discrete legislation. 

4.63 The Committee considers that a requirement that parties to 'large• 

mergers obtain mandatory autho~isation for the merger from the Trade Practices 

Commission to be unnecessarily intrusive. The Committee accepts that there is no 

69 Submission, p 8. 
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reason to expect absolute size to be necessarily associated with likely anticompetitive 

conduct. The other provisions of the Act and the recommendations contained in this 
' 
Report render such a proposal unnecessary. 

Pre-notification, authorisation and the Trade Practices Tribunal 

4.64 The Trade Practices Commission proposes that, where it advises the 

parties that it intends to oppose a notified merger, the parties should have the option 

of taking the matter directly to the Trade Practices Tribunal for authorisation. 70 This 

would avoid the need for two hearings on the same matter. A similar procedure is 

currently provided under the Act for mergers outsid~ Australia. 71 

4.65 The TPC also proposes that, in view of the need to consider merger 

matters expeditiously, the merger authorisation and review process should also be 

streamlined. The Act imposes no time limits on any application for review before the 

Trade Practices Tribunal. The Act provides for appeals to the Tribunal from merger 

authorisation decisions of the Commission, ·but makes no provision as to the time 

within which an appeal should be decided. 

4.66 The Act permits the TPC a maximum of 45 days to consider an 

authorisation application. The TPC proposes that appeals to the Tribunal should also 

be decided within 45 days.72 

70 Submission, p 30. 

71 · Trade Practices Act 1974 (CthJ SSOA. 

72 Submission, p 32. 
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4.67 Where a party to a notified merger seeks authorisation directly from the 

Tribunal,73 the TPC proposes that the Tribunal have a maximum of 90 days to 

consider the application. 74 

4.68 Giving merging parties the option of seeking authorisation directly from 

the Tribunal is supported by Professor Baxt. Professor Baxt states that in his 

experience the TPG found it difficult to persuade parties to seek authorisation: 

b~cause of their concerns that, even if the Commission 
were to be favourably disposed to the application, third 
parties may seek to delay the relevant transactions going 
ahead by seeking to review the Commission•s decision 
thus destroying any incentives that the parties may have 
otherwise had to seek authorisation.75 

4.69 Professor BaXt considers that the Tribunal should be able to determine 

authorisation applications at first instance within 60 days. 

4.70 Giving jurisdiction to the Tribunal is opposed by the Law Council which 

says that: 

Although that suggestion has an initial attractiveness, the 
relative flexibility of the Commission•s procedures and its 
greater ability to attract parties to make submissions to it, 
probably suggest that applications for authorisation should 
still be made, in the first instance, to the Commission and 
only if there is an application for review, should they go 
before the Trade Practices Tribunal.76 

· 73 As proposed in para 4.64 above. 

74 Submission, p 3.2. 

75 Submission, p 7. 

76 Submission, p 14. 
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4.71 The proposal is also opposed by· the Attorney-General's Department 

which states that it is far more important that the Tribunal reach the correct decision 
~-

rather than a decision within time, and that 'one either has a primary decision maker 

and a merits review mechanism, or one has a primary decision maker with review only 

on questions of law.77 

Conclusions 

4.72 The Committee considers that there is merit in merger matters, where 

time is often of the essence, in imposing limits on regulatory authorities. 

4. 73 The Committee also considers that it would introduce a greater incentive 

for parties to use the authorisation process if the parties to a merger had the option 

of directly approaching the Trade Practices Tribunal for merger authorisation. 

4. 7 4 The Committee recommends that parties proposing to merge should 

have the option of either approaching the Trade Practices Commission for 

authoris:atiQn, with a right of appeal to the Trade Practices Tribunal, or of approaching 

the Trade Practices Tribunal directly. 

4. 75 The Committee recommends that strict time limits be imposed on the 

Trade Practices Commission and the Trade Practices Tribunal within which they are 

to determine authorisation applications or appeals. The Commission should continue 

to be required to determine an application within 45 days. Any appeal from a decision 

of the Commission to the Tribunal should be determined by the Tribunal within 45 

days. Where the Tribunal is approached directly, it should be required to determine 

an application within 60 days. 

77 Attorney-Generals Department, Analvsis of and Comments on Submission bv the 
Trade Practices Commission (17.9.91}, p 6. " 



76 . MERGERS, MONOPOLIES AND ACQUISmONS' 
ADEQUACY OF EXISTING LEGISLATIVE CONTROLS. 

4. 76 The Committee recommends that adequate funding should be made 

available ~o the Commission and the Tribunal to enable this to be done. 


