
CHAPTER 7 

RELATED MATTERS: REMEDIES 

7.1 Under its terms of reference, the Committee must inquire into other 

matters (including review mechanisms) it considers to be relevant to any or all of its 

terms of reference. 

7.2 A number of submissions canvass significant matters such as the 

consistency or otherwise with which the Act treats goods and services, extension of . -

the Act to government bodies presently exempted under the shield of the crown or 

specific legislation, simplification of the provisions of the Act, the adequacy or 

otherwise of legal aid funding for trade practices matte_rs, and the role of the Trade 

Practices Tribunal or of assessors to assist in the resolution of economic questions 

arising in trade practices litigation. 

7.3 As a consequence of the limited time available for its inquiry, the 

Committee elected to pursue an inquiry focused on its terms of reference. 

Nevertheless, the Committee considers that a more wideranging and thorough review 

of the Trade Practices Act 1974 may be warranted, particularly in the light of any 

_ subsequent re-assessment of the effects of recent amendments. 

7.4 However, a number of matters directly related to the Committee's terms 

-of reference were raised and are considered below. 

Pecuniary penalties 

7 .5 Section 16 of the Act provides for the imposition of a pecuniary penalty 

for a breach of Part IV. The maximum pecuniary penalty that may be imposed for a 

breach of the restrictive trade practices provisions of the Act is currently $250,000 for 
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a body corporate, and $50,000 for other persons.1 These penalties have not been 

increased since the introduction of the Act ir. 197 4. 

7.6 In Trade Practices Commission v CSR Ltd Mr Justice French stated: 

The principal, and I think, probably the only, object of the 
penalties imposed by section 76 is to attempt to put a 
price on contravention that is sufficiently high to deter 
repetition by the contravener and by others who might be 
tempted to contravene the Act.2 

' . . 
7.7 The inadequacy of these penalties is now generally recognised, and has 

been the subject of some judicial comment. In Trade Practices Commission v Sony 

Australia Ptv Ltd, Mr Justice Pincus observed: 

When one finds deliberate breaches of the price 
maintenance provisions of the Trade Practices Act 
committed by a subsidiary of one of the greatest 
manufacturers of electronic consumer goods, after years 
of attempts to enforce compliance with these provisions, 
one can only suspect that the penalties have not been 
taken very seriously. Their deterrent effect has been 
insufficient ... 3 

7.8 And in the CSR Case, Mr Justice French noted: 

. . . having regard to the size and strength of some of the 
corporations to which [section 46] is addressed, it may be 
concluded that the present day value of the maximum 
penalty no longer reflects the seriousness with which 

1 Trade Practices Act 1974 (Cth) s 76(1). 

2 {1991) ATPR 41-076 at p 52, 152. 

3 (1990) ATPR 41-053 at p 51, 691. 
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Parliament intended contraventions of Pt IV to be treated 
when the Act was passed in 197 4. 4 
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7.9 The Griffiths Committee recommended 1a substantial increase in the 

existing maximum pecuniary penalty in relation to breaches of the merger and misuse 

of market power provisions of the Act'.5 In his Government Response to the Griffiths 

Report the Attorney-General expressed his support for an increase in the existing 

pecuniary penalties for sections 46 and 50.6 

7.1 O Increases in monetary p~nalties have been generally endorsed in 
' 

evidence before the Committee.7 For example, the Law Council of Australia8 and 

Treasury express similar doubts as the courts as to the deterrent effect of the present 

penalties. Treasury is of the view that, to the extent that the current maximum penalties 

are significantly lower than the potential benefits of actions in breach of the Act, there 

is an incentive for companies to undertake such actions. 9 

7.11 1he Attorney-General's Department has submitted that an adjustment to 

· take account of inflation is clearly warranted. Moreover, it suggests that 'as the Trade 

Practices Act is no longer novel and the standards of commercial conduct which it 

prescribes have now become an accepted part of business morality, it is appropriate 

to increase the level of penalties on a substantive basis to reflect the increased 

disapproval which the community now attaches to breach of those standards.110 

4 {1991) ATPR 41-076 at p 52, 154. 

5 Griffiths Report, para 7.2.15. 

6 Hansard, House of Representatives, 22 August 1991, p 385. 

7 See Attorney-Generals Department submission, p33; BCA supplementary submission 
{26.9.91), p 13. Evidence, p 122 (Mr Kelly); p 239 (Mr Mccomas). 

8 Submission, p · 1 z 

9 Treasury submission, p 62. 

10 Submission (9.8.91), pp 23, 38-39. 
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7.12 The Department proposes that new penalties be fixed for breaches of 

Part IV having regard to penalty levels in comparable countries, 11 and to penalty 
' 
levels for other offences against Australian commercial regulatory laws. The 

Department suggests as appropriate maximum levels: 

for bodies corporate: $1 Om 

for other persons $500,000 

7.13 Mr McComas endorses the view·that the existing penalty levels do not 

demonstrate the seriousness of cpntraventions of Part IV. He proposes maximum 

penalties comparable to those in New Zealand of NZ$5m for bodies corporate, and 

NZ$500,000 for individuals.12 

7.14 The Law Council has calculated the cumulative increase in the CPI since 

1974 at 400%. On this basis a four-fold increase in existing penalties would, it submits, 

be appropriate - to $1 m for bodies corporate and to $200,000 for natural persons. The 

Law Council questions whether 'increased community ~oncern• or any other factor 

justifies the balance of the proposed forty-fold increase for bodies corporate and the 

proposed ten-fold increase for other persons.13 

7.15 The BCA, while conceding the need for review, opposes the quantum 

of increases proposed by the Attorney-GeneraPs Department. It contends that few 

Australian companies can afford the pr?posed new penalties, and no sufficient 

evidence to justify it has been provided. It also believes that, for medium and small 

businesses: 

su6h penalties would virtually prevent them from defending 
actions brought by the Commission and run the risk that 

11 In the United States the maximum penalty is $10m. 

12 Submission, p 1 O. 

13 Supplementary submission (31.10.91), pp 7-8. 
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such enterprises would enter into settlements with the 
Commission which would be harsh and oppressive.14 
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7.16 BCA recommends that the issue of penalties should be the subject of a 

Discussion Paper prepared by the Attorney-General's Department.15 

7.17 CAA Ltd accepts the justification for an inflation-adjustment to the penalty 

level for sections 46 and 50, but concludes that 'no evidence exists to show that the 

objectives of these sections are being frustrated because of the lack of more 

s~bstantial penalties.16 CRA suggests th~t the purpose of penalties should be taken 

into account, and states that controls over anti-competitive behaviour and conduct 

should be by means other than the imposition of fines.17 

7 .18 Professor Baxt, while generally supporting an increase in penalty levels~ 

considers the development of a policy on penalties to be of more importance. 

Questioning what the penalty regime seeks to achieve, he suggests that alternatives 

such as a disgorgement of profits should not be dismissed without further 

consideration.18 

7.19 Professor Baxt also suggests that the question of penalties and the issue 

of remedies in the area of economic law (eg trade practices law, corporations law and 

related laws) should be considered afresh by a working party which would link these 

matters to the operation of the rules of sentencing. This, Professor Baxt observes, is 

14 BCA supplementary submission (26.9.91}, p 13. 

15 Ibid, p 14. 

16 Submission, p 7. 

17 Ibid. 

18 A Revival for Trade Practices Laiii and Competition Policv, Hansard, Senate, 15 
October 1991, p 2020. 
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the approach being adopted in the United States, and treats these types of offences 

with the proper gravity.19 

Conclusions 

7.20 Section 76 of the Trade Practices Act applies common pecuniary 

penalties to contraventions of all provisions of Part IV. The Committee considers that 

changes to penalty levels should not be confined to ss 46 and 50, but should similarly 

apply to all contraventions of Part IV (including ss 450 and 45~). 

7.21 - The Committee considers that penalties for breaches of Part IV of the . 

Trade Practices Act should be commensurate with penalties for· anti-competitive 

conduct applicable internationally. 

7.22 The Committee rec6mmends that subsection 76(1) of the Trade Practices 

Act be amended to substantially increase the pecuniary penalties available to punish 

breaches of the provisions of Part N of the Act. 

7.23 The Committee recommends that subsection 79(1) of the Trade Practices 

Act be amended to substantially increase the pecuniary penalties to punish breaches 

of the provisions of Part V of the Act. 

Private right to injunctive relief 

7.24 The Act specifically provides that persons other than the Minister or the 

TPC cannot apply for an injunction to restrain proposed, attempted or actual 

contraventions of the merger provisions of the Act.20 Others may be able to seek an 

19 Submission, p 19. 

20 Trade Practices Act 1974 (Cth) s80(1A). 
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interlocutory injunctlon in circumstances which give them a basis for doing so under 

the common law in any event.21 

7.25 Prior to 1977 the Act included a right to private injunctive relief. In 

removing this right in 1977, the Minister for Business and Consumer Affairs stated that: 

The availability of the injunctive remedy on the application 
of private persons and companies gave a powerful tool to 
opponents of the merger. It has been used as a device to 
defeat mergers, during the tactical battle between the 
parties, for reasons quite unrelated to competition.22 

i 

7.26 In 1989, the Griffiths Committee recommended that the private right to 

injunctive relief in relation to mergers be re-introduced, but that takeover targets and 

associated persons should be denied access to this right. 23 This view is endorsed by 

Professor Baxt. 24 

7.27 However, it has been pointed out that this restriction would not preclude 

resort to the remedy by 'white knights' falling outside the definition of associates, nor 

rival bidders or existing competitors keen to avoid increased competition from the 

merging parties. In addition, an 'associates' test would undoubtedly provide a fertile 

opportunity for legal argument, and itself constitute a method to delay the 

consummation of mergers.25 

7.28 The Law Council submits that the public interest in preventing a merger 

which may contravene section 50 should not be represented only by the TPC or the 

21 Brisbane Gas Co Ltd v Hartoqen Enerqv Ltd (1982) 60 FLR 343. 

22' Hansard, House of Representatives, 3 May 1977, p 1478. 

23 Griffiths Report, para 5.5.27. 

24 Submission, p 9. 

25 Attorney-Generals Department submission, p 21. 
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Minister.26 It suggests that the TPC has limited resources, that its decisions may be 

based on imperfect information, and that other parties may have additional information 

or other interests in seeking to challenge a particular merger. Additionally, a private 

right of action is consistent with the procedures available in relation to the other 

provisions of Part IV, and including such a right furthers the intention that the Act be 

'more self-enforcing and less authority enforcing 1
•
27 

7.29 This view is endorsed by Professor Clarke, who considers that both the 

Australian and US experience indicate that the private enforcement of the legislation 

has been beneficial. He envisages ~hat the availability of this remedy might have led 
' 

to. the Australia Meat Holdings case being litigated privately.28 

7.30 Noting the reasons given for the removal of the private right of action in 

1977, the Law Council suggests that the period during which it was available 'is not 

testimony to abuse or excess1
•
29 The Attorney-General's Department considers that 

the current limited availability of interlocutory injunctions (under Brisbane Gas) also 

indicates no 1improper1 use.30 However, Dr Pengilley, who was a member of the TPC 

between 1974 and 1977, strongly disagrees with the claim that the remedy caused no 

problems.31 His impressions confirm those expressed in 1977 by the Minister for 

Business and Consumer Affairs. 32 

7.31 The TPC, while aware of concerns expressed that the right may have 

been misused in the past, states that it does not have evidence of this. It raises no 
I 

26 Law Council submission, p. 15. 

27 Evidence p 122 (Mr Kelly); Law Council submission, p 16. 

28 Evide~ce, p 105. 

29 Submission, p 16. 

30 Submission (9.8.91), p 21 . 

. 31 Evidence p 387. 

32 See para 7.25 above. 
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concerns about the unrestricted re-introduction of the right, suggesting that 

undertakings as to damages should provide sufficient safeguards against its 

misuse.33 

7.32 The Attorney-General's Department also inclines to the view that the right 

should be reinstated, subject to two qualifications. The court should not entertain an 

application unless satisfied that it is bona fide and non-vexatious, and appropriate 

undertakings as to costs and damages have been given. The Department's 

expectation is that the right will be used infrequently, and the undertakings to be 

required will limit the capacity for takeover targets to frustrate the process.34 The 

expectation of Dr Pengilley and of CRA Ltd is strongly to the contrary.35 

7.33 The Attorney-General's position is broadly endorsed by Professor Baxt, 

who notes that under it 'the courts will be able to discipline frivolous actions and 

should be given specific powers to deal with this issue.'36 

7 .34 CRA Ltd, which is opposed to its reintroduction, states that the TPC 

(particularly if it should gain the benefit of the introduction of a mandatory pre-merger 

notification procedure) is in the best position to protect the interest of the general 

community. CAA states: 

there are very strong concerns that allowing third parties 
to seek injunctions to block proposed mergers or 
acquisitions, whether friendly or hostile, can and will 
inevitably lead to extensive litigation by those whose 
primary aim is unrelated to concerns to over preserving or 
promoting competition.37 

33 Submission (19.8.91), p 40. 

34 Submission (9.8.91), p 21; Evidence pp 123-4 and 238-9 (Mr Skehillj. 

35 Evidence p 388 (Dr Pengilley),· CRA Ltd submission p 6. 

36 Submission {16.9.91), p 2. 

37 Submission, p 6. 
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7.35 Professor Baxt notes that the reintroduction of a private right of action 

may create considerable problems for consent arrangements reached between the 

TPC and the parties involved in a merger.38 

Conclusions 

7.36 The merger provisions are the only provisions in Part IV of the Trade 

Practices Act in relation to which third parties are precluded from seeking injunctions 

under the Act. 

7.37 The Committee notes the views of those advocating reintroduction of this 

right such as the Attorney-General's Department and Professor Clarke to the effect 

that the requirement for undertakings as to costs and damages, and the power of the 

courts to prevent abuses of process should prevent any such abuse occurring. 
. . 

7.38 The Committee nevertheless remains concerned that the re-introduction 

of a private right to seek injunctive relief in relation to the merger provisions of the Act 

may be open to abuse. 

7.39 No evidence has been provided to establish a case for reintroduction of 

this right. The Committee is of the view that such a remedy gives a powerful tool to 

opponents of a merger for uses quite unrelated .to competition. The Committee 

believes that the TPC is in the best position to protect the interests of the community 

at large against mergers. The scrutiny process that will need to be undergone by 

companies proposing to merge will ensure that the TPC would need to be satisfied 

that the public benefits outweigh any anti-competitive effects. 

7.40 . The Committee recommends that the private right to injunctive relief in 

relation to mergers not be re-introduced into the Trade Practices Act 1974. 

38 Submission, p 5. 

J 
./ 
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Enforceability of undertakings 

' 
7.41 The Griffiths Committee recommended that the Act be amended to 

provide remedies for breaches of undertakings entered into in connection with the 

merger authorisation process and the merger consultation process. 

7.42 This view is endorsed by the Attorney-General's Department, which 

proposes that the Act should specifically enable the enforcement of conditions 

attached to the grant of authorisation.39 

7.43 Moreover, the Department considers that undertakings given to the TPC 

during informal consultations about proposed mergers even where no authorisation 

is sought, and in respect of which no proceedings have been taken prior to their 

consummation on the basis of those undertakings, should be made enforceable under 

statute. 

7.44 The TPC believes that the issue of remedies for breaches of 

undertakings given should be addressed 'urgently and not just in relation to 

undertakings linked to mergers, but across the board.140 The need for urgency is 

confirmed by Professor Baxt.41 

Conclusions 

7.45 The Committee notes the difficulties in relation to the enforcement of 

undertakings as to divestiture in the Ansett-East West merger. 

39 Submission (9.8.91), pp 23-24. 

40 Submission (29.8.91), p 26. 

41 Submission, p 5. 
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7.46 The Committee considers that undertakings may grow in variety and 

significance under tne proposed scheme of compulsory pre-merger notification. 

7.47 The Committee accepts the claims of the TPC and Professor Baxt that 

this matter requires urgent attention and that the enforceability of undertakings should 

not be restricted only to those occurring during the merger authorisation or merger 

consultative processes. 

7.48 The Committee recommends that the Trade Practices Act be amende<:i 

to provide remedies for breaches of undertakings made between the Trade Practices 

Commission and another person or persons. 

Other remedies 

7.49 Remedies currently available for breaches of Part IV of the Act 

include:42 

injunctions, which may be sought by any person 
(however, only the Minister or the TPC may seek an 
injunction to restrain breaches of the merger 
provisions); 

divestiture, which may be sought by the Minister, 
the TPC or any private. litigant for breach of the 
merger provisions; 

actions for damages, which may be brought by any 
person who suffers loss or damage; 

such other orders as the court thinks appropriate to 
compensate a party for loss or damage, or to 
prevent or reduce the loss or damage. 

42 See Trade Practices Act 1974 (Cth) ss BO, 81, 82, 87. 



RELATED MATTERS 131 

7.50 The Griffiths Committee recommended that 1a range of other appropriate 

remedies be introduced for contraventions of Part IV of the Act and that the courts be 

provided with broader discretionary powers in relation to the range and level of 

penalties which may be imposed for Part IV contraventions'.43 

7.51 With regard to section 46 of the Act, the TPC proposes that the courts 

have power to make 'wide discretionary orders to rectify market power abuse, 

including the power to impose market place solutions'.44 The TPC further suggests 

that 'broad remedies should be available for all breaches of Part IV' not just for 

sections 46 and 46A. 45 

7.52 Other remedies that have been identified include orders for divestiture 

of assets or shareholdings; redrafting of the terms of contracts or lease agreements; 

orders for the mandatory provision of essential facilities (on competitive or even 

favourable terms); compensation orders; orders for severance of unjust gain and 

measure of damages. Such discretionary remedies are said to be of particular 

importance if the anticipated competitive benefits of deregulation are to be realised. 

7.53 In addition to proposing an expansion of remedies available for misuse 

of market power, Professor Ba>ct advocates that the TPC have access to 'cease and 

desist' orders (of greater relevance in consumer protection matters). 46 However,. the 

Attorney-General's Department perceives particular constitutional problems with this 

proposal.47 

7.54 The Attorney-General's Department supports three additional remedies: 

43 Griffiths Report, para 7.2. 18. 

44 Submission {29.8.91}, p 35. 

45 Ibid, p 36. 

46 Submission (16.9.91), p 4. 

47 Submission (9.8.91), p 46. 
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representative actions for breaches of Part IV of the 
Act, in which the TPC might seek, on behalf of 
those who have or are likely to have suffered loss 
or damage, any order available to those persons; 

a general discretionary power in the Federal Court 
to enter consent orders agreed between the TPC 
and private parties (without a requirement that the. 
TPC prove a breach of the Act as a condition 
precedent to registration); and 

an express power in the Federal Court to declare 
void contracts consequential to and dependent for 
their making on a breach of Part IV. 48 

r 
' 

7.55 The TPC is currently able to institute representative actions only on behalf 

of those suffering damage as a result of breaches of the consumer protection 

provisions of the Act. Attorney-General's considers ~he absence of a power in respect 

of Part IV breaches to be unjustified. 49 

7.56 · Making the terms of undertakings, given in relation to mergers, court 

orders by· consent is seen by the Department as one means of rendering them 

enforceable. However, other undertakings (for example, an undertaking to spend 

money in training sales staff to reduce the likelihood of further breaches of the Act) 

should, it is suggested, be similarly enforceable. 

7.57 The power to declare void contracts in breach of the Act, or collateral 

arrangements relating to such contracts presently exists under the Act'.50 Certain 

contra.cts may not breach the Act, and certain arrangements may not be strictly 

48 Submission (9.8.91), p 43. 

49 Ibid. 

50 Trade Practices Act 1974 (Cth), s 87{2){a) 
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collateral to such contracts. The Department considers that the Court should have a 

specific discretionary power to declare such contracts void. 51 

Conclusions 

7.58 The Committee considers that the issue of broad and flexible remedies 

for breaches of Part IV of the Trade Practices Act deserves further detailed 

consideration. 

7.59 The Committee recommends that consideration be given by the 

Attorney-General to introducing a range of appropriate remedies for contraventions 

of Part IV of the Trade Practices Act 1974. 

The Senate 
Canberra 

December 1991 

51 Attorney-Generals Department submission, p 45. 

Barney Cooney 
Chairman 


