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TRADE PRACTICES ACT
PROPOSALS FOR CHANGE
This publication sets out proposals under consideration by
the Government for amending the Trade Practices Act 1974.
It aims to be a catalyst for .public discussion and to
generate public comment from the widest range of parties industry, business, unions, consumer organizations and
interested individuals.
Many of the suggested changes were foreshadowed in a
speech by the Attorney-General on 23 November 1983 and in
a news release by the Minister for Home Affairs and
Environment on the following day although not all the
matters there canvassed are proceeded with in the present
proposal.
The Government has not committed itself finally
or irrevocably on any of the matters in the accompanying
papers, and will carefully consider all comments received
in time.
It is not intend\=!d to formally introduce ·any
legislation until the beginning of the 1984 Budget Session.
The publication is divided into the following papers Paper A -

Explanation of Proposals
(Pages 1-34)
This
gives
the
background
to
the
major
legislative proposals as well as an.explanation
of how each proposal would operate.

Paper B -

Exposure Draft Bill
(Pages 35-75)
This . contains the legislative proposals in a
detailed technical form, to allow consideration
of their form and substance.

Paper C -

Discussion Paper: the Trade Practices Act. and
Trade Unions (Pages 77-115)
One major proposal would invoive the repeal of
s.45D and 45E, which extend the Trade Practices
Act to trade union activity.
This Discuss ion
Paper canvasses possible issues arising from
that proposal, and matters relq.ting gen.er ally
to the relationship between trade unions and
the Trade Practices Act.

Mi~isterial

responsibility for these proposals relating to
the Trade Practices Act is shared between Senator the Hon.
Gareth Evans Q.C., Attorney-General (amendments related to
Part IV - the restrictive trade practices provisions
and the remaining parts of the Act,
but excluding
consumer protection)
and the Hon. Barry Cohen, M.P.,
Minister for Home Affairs and Environment
(amendments
related to Part V - consumer protection provisions).

(i i i )

The
Discussion
Paper
is
produced
jointly
by
the
Attorney-General and the Hon. Ralph Willis, M.P., Minister
for Employment and Industrial Relations.
Comments on the proposals are now sought.
They should be
in
writing
and
forwarded
to
the
Attorney-General,
Parliament House, Canberra, A.C.T.
2600.
Comments received, together with submissions already made
since the Government's announcements in November, will
then
be
considered
by
the
relevant
Ministers
and
Departments.
It will be assumed that submissions are not confidential
and will be available to others unless the. contrary is
made clear.
They should reach the Attorney-General by
4 May 1984.
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EXPLANATION OF PROPOSALS

IN THE
EXPOSURE DRAFT TRADE PRACTICES

AMENDMEN~

BILL, 1984

This document 9rovides, in brief. form, a summary of
the substance of the proposals contained in the
Exposure Draft ,Bill. It also contains background
statements in the case of some of the more important
or complex proposals. Readers should refer to the
Exposure Draft Bill for the precise terms of any
proposal.
For convenience this document has been prepared in
the form of an Explanatory Memorandum, as though the
proposals were a Bill for consideration by the
Parliament, and as.such it adopts usual citations.
Reference to a particular clause (or sub-clause) is
a reference to the Exposur·e Draft Bill. Reference to
a particular section (or sub-section or paragraph)
is to the Trade Practices Act 1974 (Reprint No. 2 df
the Act. incorporates all amendments up to 30 June
1982.)
Paragraphs in the present document are cited
"para."
to
avoid
confusion
with
references
paragraphs in the Act.

as

to

Clause 1 : Short title, &c.
1.
When enacted the Bill will be known as
the Trade
Practices Amendment Act 1984 and references in the Bill to t~e
"Principal Act" mean the Trade Practices Act 197 4.
Clause 2 :

Comrnencemen~

2.
This is a normal machinery prov is ion and is
the exposure draft for the sake of completeness.

i..ncl uded

i:-1
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Clause 3
Application
Commonwealth authorities

of

Act

to

the

Commonwealth

and

3.
Dec is ions relating to the sale of land in the Aus tr al ian
Capital
Territory
are
frequently
taken
by
reference
to
considerations of Government policy rather than commercial
criteria.
It is more appropriate that such decisions be
reviewable, as they are at the moment, through the machinery
of the Admin is tr a ti ve Appeals Tribunal and the Admin istra ti ve
Decisions (Judicial Review·) Act 1977, rather than through the
application
of
legislation
designed
for
commercial
transactions.
4.
Proposal Section 2A applies the Act to the Commonwealth
insofar as
it
is carrying on business except that the
provisions relating to restrictive business practices (Part
IV) do not apply to Commonweal th development or disposal of
land in the Aus tr al ian Capital Territory. The effect of the
proposed amendment is that in addition to Part IV, section 52A
(the new provision relating· to unconscionable conduct) would
not apply to the Commonweal th' s business of developing and
disposing of land in the Australian Capital Territory.
Clause 4 : Consumers
5.
Background The Government proposes that the Act should be
amended to broaden the defin.ition of "consumer 11 • Assistance
available to both consumers and small business covered by the
Act has been limited by the existing monetary ceiling. As a
result of inflation, the definition has become restrictive
because the real value of the $15,000 monetary limit has been
reduced significantly. For example, the present definition
does not provide protection for farmers who purchase expensive
farm machinery.
6.
Proposal Clause 4 would amend section 4B by widening the
definition of · 11 consumer". The monetary limit in consumer
transactions for the price paid for goods or services would be
raised from $15,000 to '$200,000. The raising of the monetary
limit would widen the operation of Division 2 of Part V
(implied terms in consumer transactions) to the benefit of
·consumers, small business and farmers.
7.
At present a transaction will be a consumer transaction
even where the pr ice exceeds the monetary 1 imi t unless the
goods ·were acquired for certain specified purposes. One of
those purposes is the acquisition for the purpose of using the
goods in the process of product ion. Goods purchased for a
farming business would ordinarily be so use~ and thus excluded
from
the
protection accorded
consumer
transactions.
The
proposed amendment will enable farmers to have the benefits of
the consumer protection provisions (Division 2 of Part V) in
relation to the purchase of goods and, in particular, of
machinery
(a
farming
business
is
defined
as
meaning
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agricultural, foresty, horticultural orcharding, viticultural,
apicultural, animal husbandry or piscicultural business o~ any
other business involving the cultivation of land or the
rearing of livestock.
Clause 5 : Severability
8.
If proposals to create new sections 82A
(orders in
respect of unconscionable contracts - refer paras 136-139) and
87A ( 11 freez ing" of assets - re fer par a 15 7) are adopted, the
types of orders covered in section 4L would need to be
consequentially extended.
Clause 6 : Additional operation of the Act
9.
Background Section 6 of tihe Act has the effect of giving
provisions of the Act an additional operation to that provided
for in the provisions themselves set out in the circumstances
therein.
10. Proposal The
amendments
proposed
are
largely
consequen t1al on other amendments, e.g. the repeal of sections
4 SD and 4 SE. The only arnendrnen t calling for explana tiori is
sub-clause 6 (e) which relates to the new pro posed section 73
(1 iabil i ty
for
loss
or
damage
from
breach
of
certain
contracts - refer paras 100 - 104).
11. Proposed sub-section 73 ( 6)
provides
that proceedings
under that section must be brought against the supplier as
well as the credit provider unless the supplier corporation
has been dissolved or is commenced to be wound up.
12. Sub-clause 6(e) makes similar provision in respect of
natural per son suppliers who have died or are the subject of
certain bankruptcy action.
Clause 7 : Disclosure of interests by Commission members
13. Background Following the recommendations of the Bowen
Committee, successive. governments have been moving to ensure
consistency of legislation dealing with the conflicts of duty
and personal interests of statutory office holders.
14.. Proposal Section 17 would be replaced by a new
17, modelled o·n section 14 of the Administrative
Tribunal Act 1975.

section
Appeals

15. A member of the Commission . would be required to make
disclosures and disqualify himself from any matter before the
commission in which he has a pecuniary interest that may
conflict with the proper performance of his functions. The
Chairman would also 1 be empowered to give a member a direction
not to determine such a matter.· Al.ternatively the Chairman
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would be. obliged to disclose any pecuniary interest of that
member to other. conce.rned i?er sons .wher.e he decides not to . make
a d.irection .. · ·Associate members would also be covered by the
provision·•. ·
16. Contrasted with the position of members, the Chairman
would have to r.eport to. the Minister all pecuniary interests
he bas or acquires .in any Australian business.
Clause 8 : Disclosure of interests bv Tribunal members
17. For the same reasons as set out in para 13 a new section
4 O is proposed to adopt essentially the same requirements for
members of the Trade Practices Tribunal as the proposal for a
new section 17 does for the Commtssion.
Clause
9
Cont~acts,
arrange~ents
or
restricting dealings or affecting competition

understandings

18. Backgtound In proceedings where the collettive 6onduct of
members of· a trade association is relevant for th.e purpose of
establishing a substantial lessening of competition, litigants
are presently reguired to prove separ·ately that each member of
the association is engaging in that conduct.
19. ·Proposal
Clause
9
would
introduce
a
rebuttable
presumption, to be sub-section 45 (10), that corporations are
parties to any contract, arrangement or understanding to which
their trade associations are .a party. Th is· would apply only
for the ptirpose of determining whether. a provision· of the
contract. etc.
has
the eff~ct of substantially lessening
compe~itio~.
Beca~se
the presumption is
rebuttable,
this
provision would not· be as far reaching as section 92 of the
earlier Trade Practices Act 1965.
20. Section
45(11)
would
introduce a
similar
rebuttable
presumption for the same limited purpose in respect of any
contract, arrangement_ or understanding between members of a
trade association e.ntered into by "J'irtue of a decision of a
trade. association. Sub-section 45(12)
would define
tttrade
association".
Cla~se

10 : Covenants in relation to prices

21. Clause 10 .would amend "a market" appearing in sub-section
45C (1). to "any market" to make· it consistent with related
proqisions .in section 45B.
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Clause 11 : Repeal of sections 450 and 45E
22. Background
The
Government
considers
that
general
secondary boycott provisions, which are aimed primarily at the ·
conduct of trade unions,_ should not be contained in the Trade
Practices Act. Refer to Paper C - Discussion Paper - The Trade
Practices Act and Trade Unions for more det.aiL
23.
Proposal Clause 11 would repeal sections 4 50 and 4 5E in
their entirety. (For consequential proposals see paras 9, 60,
130 and 159.)
Clause 12 : Monopolization
24. Background The existing m?nopolization provision (section
46) relates to corporations in a position substantially to
control a market. Such corporations shall not take , advantage
of that power for the purpose of eliminating or substantially
damaging a competitor, preventing the entry of a person into
the market they control or d~ terr ing or preventing per sons
from engaging in competitive conduct.
2 5.
In its present form~ section 46 does not prevent the
predatory or anti-competitive conduct identified in paragraphs
46 (1) (a) - (c) unless the corporation engaging in that conduct
is in a position substantially to cont~ol the relevant market.
It is widely acknowledged that th is test is a most rigorous
one if strictly applied and that, as a result, the section has
no application except to a few very powerful corporations with
the requisite market control.
In TPC v Ansett Transport
Industries
(Operations)
Pty Ltd.
(197 8) 20 ALR 31 (the
Ansett-Avis Case), a case concerned with section 50, the Court
ruled tbat:
"the word
'dominate' is to be constr~ed as
something less than 'control'.
[Dominate] is to be construed
in. its ordinary sense of having a commanding influence on 11
(emphasis added). By analogy, the control test in section 46
may require something more than commanding influence on the
market before the section comes into operation.
26. It
is
also
widely
accepted
that
there
are
many
corporations with a substantial degree of market power - but
which could not be said to be in 11 substantial control" of the
market - which engage in conduct falling into one or· more of
the three categories in paragraphs 46 (1) (a)- (c). Each of these
categories identifies conduct which runs counter
to the
fundamental principle of the Trade Practices Act, that of
preserving and promoting competition. Given the fundamentally
anti-competitive nature of such conduct, it is necessary tha.t
the threshold test in the section be lowered,
so that
corporations with a sufficient degree of market po~er to
seriously harm or exclude competitors and which abuse their
market power in that way will attract the operation of the
section.
Accordingly this Clause would amend the section to
cover
predatory conduct
by
a
corporation
which
has
a
substantial degree of market power. This was an amendment

·
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proposed by the Trade Practices Consultative Committee in 1979
and it should be emphasised, as it was by the TPCC, that the
amended
section
would
not
catch
legitimate
competitive
behaviour.
27. The TPCC's de~cription of the section in its present form
and its explanation 6f the proposed amendment ~re ~irectly in
point:
"In our view, unilateral predatory conduct should
clearly be brought within the scope of section 46 if
it is engaged in by any firm abus~ng any substantial
degree of market power.
The present words "substantially to control a market
for goods or services" have on one view .of their
definition as set out in sub-section 46(3)
been
written
down
so
~s
effectively
to
lower
the
threshold of firms which are subject to scrutiny
under Section 46 to include most firms in particular
markets which do have substantial. market power.
However, we have the clear impression .that many
people, including some who seek to enforce the Act,
tend to interpret the words and their definition as
only proscribing purposive conduct by the market
leader.
If this interpretation were correct the
section would not be effective to curtail
the
predatory actions of other powerful firms,
in a
market, which are directed· at smaller firms. In any
event we think. that these doubts as to the limited
class of firms·. to which section 46 has application
are the main reason why the section has not been the
subject of much litigation.
We
think
that
if
the
words
"in
a
position
substantially to control a market for goods or
services 11 were· replaced by the words "that has a
substantial degree of market pow~r" the direction of
the section's thrust would be clearer .••• " (TPCC
Report - Small Business and t'he Trade Practices Act
paras 9.23-9.24)
28. There have been difficulties arising from
the
term
''purpose" in existing section 46. It has introduced a highly
subjective element in to the aper at ion of the prov is ion. This
difficulty is especially the case where it is necessary to
prove the mental state of· a corporation. The nature of this
difficulty ~as been highlighted by the recent decision in
T.P.C. v Tubemakers of Australia & Ors. (1983) ATPR 40-358.
There
may
be· circumstances
where
a
corporation
"takes
advantage" of its power in the market to produce immediate and
severe anticompetitive consequences. It is thus necessary for
the
section
to
apply where
those
consequences
can
be
established.
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29.
Proposal The test in sub-section 46 (1) would be changed
from one of "substantial control 11 to one of "substantial
degree of market power" thereby lowering the threshold.
30. The words "or that has or is likely to have the effect"
would be added to sub-section 46(1) to give litigants an
a::Lternative method of establishing a contravention by proving
the effect or likeli effect of the corpor~tiun's conduct
rather than having to est~blish a predatory purpose.
Clause 13 : Resale price maintenance
31. Where the propos~l in clause
extend the definition of· "per son" is
amendment! to section 48 would be
provides the general proscription of
which is detailed in Part VIII of the

60 (refer pata 171) to
adopted, a consequential
required.
The section
resale price maintenance
Act (sections 96-100).

Clause 14 : Price discriminatio~
32. Background Section 49 was in part intended to enable
small business to compete on reasonably equal terms with
larger competitors whilst not adversely affecting competition.
The
effectiveness
of
this
provision . in
achieving
that
objective has been widely debated. Whilst it has also been
suggested that any kind of prohibition of price discrimination
will in certain circumstances have deleterious effects on
competition, Governments have continued to acc~pt the need for
some provision of this kind to maintain the economic and
social importance of ~mall business in the market place.
·
33. The small . businesses most often ·adversely affected by
price discrimination are those in competition with. large
corporations. Discrimination by suppliers against these small
businesses
will
frequently
not
produce
the
substantial
lessening of competition in the market required ~o establish a
co'ntravention of the section, but nevertheless will have
significant effects on small business. As the Council of Small
Business Organisations of Australi.a (COSBOA) said in its 1979
submission. to the Ttade Practice~ Consultative Committee:
"The discrimination may be of such magnitude in, fot
instance,
a
country
town,
that
it
seriously
jeopardises
the
existence
of
a
small
trader.
However, when the discrimination is rel a tea to the
market place as a whole it becomes insignificant"
(TPCC Report, Volume 2 p.239).
Again,. a buyer , may be charged more than another buyer and
these · buyers may be competing .in the same· rriar ket. That
discrimination in price may greatly affect competition between
those buyers whilst not having a
substantial effect on
competition in .the market as a whole.
Accordingly,
the
Government's proposals seek to sharpen the operation of the
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provision while at the
commercial behaviour.

same

time

not

inhibiting

acceptable

34~
Although
a
supplier
may
be
engaging
in
Price
discrimination, if a purchaser can readily buy else~here at a
price which overcomes
that discrimination there will be
little, if any, effect on competition. A price discrimination
provision should not lead to undue price rigidity and a
defence to reflect this is propQsed to supplement the existing
defences.
The desirability of such a provision has been
highlighted by the decision in O'Brien v Cool and Sons (198 3)
ATPR 40-376.

35. Proposal The present requirement that the lessening of
compet1 t ion be "subs tan ti al" would be deleted, that is, it
would be necessary only to prove a lessening of competition.

36. Alternative An alternative approach, on which comment
would be welcomed, is one which would focus the section more
explicitly on the damage c~used to ·particular businesses by
price discrimination. This appr6ach, which formed part of the
1979 COSBOA submission to the TPCC on sub-section 49(1), would
involve the removal of the test based on the effect of
particular price discrimination on competiti~n in the relevant
market, and its replacement .with one based on the effect on
the competitiveness of the business or businesses being
discriminated against. Under such a test, the question would
be~ome,
subject
to
the
defences,
whether
the
price
discrimination is of such magnitude or of such a ~ecurring or
systematic character that:
"it has br
is
likely to
have
the
effect of
substantially lessening the competitiveness of the
business or businesses being discriminated against
in a market for goods ••• "

37. In
addition
the
reference
to
purchasers
would
be
clarified to specifically include po ten ti al purchasers since a
lessening of competition may also result where a po ten ti al
purchaser is dissuaded from completing a purchase because of
the effect of price discrimination. A consequential amendment
would be made
to paragraph 49(2) (a) ·to cover potential
purchaser~ and "potential purchasers" would be defined.
38.
Defences It is proposed that the existing· deferices of
cost
justification
(paragraph
49 (2) (a))
.and
meeting
competition {paragraph 49(2) (b)) remain. Comment. is, however,
sought in relation to the operation of the cost justification
defence in its present form. ·Som~ commentators have argued
that its operation is narrower than it was intended to be, and
in particulat that the phrase "only reasonable allowance" may
be taken to necessitate a mathematically demonstrable or
otherwise
economically
exact
relationship
between,
for
exa,mple, the cost saving accruing to a supplier from a bulk
order and the amount of the bulk discourit allowed. The
Gove~nment believ~s
that the section .should not
iQhibit
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legitimate, commercially justifiable di5counting, for quantity
or .. otherwi·se, and that the cost justification defence should
be tailored accordingly.
39~
For the. reasons given. in para 34, a new defence is
proposed which would apply where alternative supplies are
available from another source on terms and Gondi tions similar
to those which are offered to the competitor of 'the cl.is tamer
who is the, beneficiary ·Of the alleged pr ice dis er imination. In
other words, a supplier who is accused of d iscr imina ting in
favour of, for example, a large retailer against a small
retailer has a de fence if he can establish that the small
retailer could obtain equivalent goods from another source,· on·
similar terms· to those· offered by the suppl.ier · to the large
retailer.

Claus~

15 : Mergers and 6ther acquisitions
I
\

4Q. Background s~~tion 50 currently prohibits acquisitions
which result in, or strengthen, the power of the acqui rer to
control or dominate a ·mark et.' Th'is test relates to the
structure of a market, not the conduct in that market. Under
the eXiS ting prOViS ion' SOme acqUiS i tionS I for example those
whic:h involve a "bare transfer" of monopoly, power, do hot
reduce the level of competition at ·all but still fall within
section 50 ~ If the section wer_e ·to be strictly applied in. this
way, it could have the effect of reducing business efficiency
and performance by rendering entrenched managements immune
from the. threat - or stimulus - of. possible ·takeover. It is
noteworthy therefore that the Trade Practices Commission has
publicly declined to intervene in cases of bare transfer of
mono poly power, on the bas is that competition is unaffected.
Conversely, the reliance of the . section on the "control or
dominate" test, to the exclusion of any explicit reference t6
the e~fect o.f a merger on competition .means that; mergers which
may substantially lessen competition and. which may have no
redeeming.public benefit can nevertheless proceed unimpeded by
the section if neither the merging nor the merged corporations
are or would be. in a position to control or dominate a mark et.
Th is
problem
was
accentuated
by
the
interpre ta ti on
of
section. 50 by .. the Court in
the ·Ansett-Avis case
(refer
para 25). The appropriate. test for mergers should be one based
on the likely competitive effect of the merger in the market,
rather than solely on market structure.
41.
The r.ecently released (1982) Merger Guidelines of the· US
FederaL
Trade
Commission,
the
US
competition
policy
enforcement agehcy,
indicate
that
the
FTC
is
similarly
coricentr~tihg
on mergers which· facilitate the exeraise of
ma.cket power with the effect of lessening competition. rather
th~n
simply examining the size of a mer~ed body or the
structJre cif th~ ma~ket.
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4 2.. Desirable industry ca ti on: al iza ti on will still be able to
occur, as the Act will retain the present authorization
procedure on grounds of public benefit. Under this procedure,
the Commission has acknowledged the public benefit wh ioh may
flow from rationalization. Examples include:
·
Monier/Wunderl:ch Acquisition (Monier Limited
(1983)
ATPR
(Corn)
50-062),
in
which
the
Commission
authorized
the
purchase
of
a
unprofitable
market
leader
and
took
in to
account the impact on employment if the merger
did not go ahead. The Commission said in its
deterrnina ti on: "The Cbrnmi ssion concludes that
the continuity of employment resulting from the
takeover does provide some public benefit to be
considered in all the circumstances of this
case,
along, with
the
public
benefit
of
maintaining terracotta tiles as a product line
in sufficient quantity to satisfy demand."
Electric Lamp Manufacturers (Australia) Pty Ltd
Arr a:ngemen ts
in which,
under
the
analogous
authorization
provisions
applicable
under
section
45,
the
Commission
authorized
the
pooling of manufacturing capacity for competing
marketers of lamps.
Whitegoods Industry Rationalization (Email and
Simpson
(1981)
ATPR
(CCM)
55-201).
The
Commission
authorized
rationalization
of
whitegoods
manufacturing
to
increase
competitiveness with imports.
43.
In line with the recommendation of the Swanson Committee,
the Government does rtot propose to spell out specific grounds
for authorization or specific matters to be taken into account
whe,n deterrnin: ing "public benefit". For example, proposals for
a iifailing compariy 11 defence or ground of authorization have
been suggested from time to time• However, such a provision
would be extremely difficult to draft in a way which would be
meaningful or useful, given the changing nature of business
over time and the diversity of industries and circumstances in
which the provision might apply. From the Monier case and a~ a
matter of principle,· it seems preferable for the matter to be
dealt with under the general heading of "public benefit". This
allows the maximum flexibililty so that the special features
of each case can be considered. But further comment on this
aspect o.f the matter would be welcome.
44. The existing merger provision is only directed
corporations. Accordingly, it is possible for natural
and bodies corporate other than 11 corporations 11 to
acquisition and not be subject to the operation
provision.

against
pee sons
make an
of the
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4S. Proposal The control or dominance test would be replaced
by a test of a subs tan ti al lessening of compe ti ti on. This
would reintroduce the basic element of section SO as it
applied from its introduction in 1974 until 1977. The existing
limi ta ti on · that the. market affected be a subs tan ti al market
for goods and services, introduced in 1977, would remain~ Thi~
means· that only the more significant acquisitions would be
subject to this provision. Moreover, the existing prov1s1on
for authorization on public benefit grouhds would ~lso remain,
A pre-merger clearance procedure is also proposed
(re for
paras 165-167).
46. Revised sub-sectiohs S0{2)
and 50(3)
would introduce
provisions applying to acqui~itions by natural persons or
bodies corporate other than corporations as defined in the Act.
Pre-Notification of Mergers
.

I

1

4 7. At present, if the commi ssion is not made aware of an
acquisition
that
may
contravene
s.50
until
after
the
acquisition has occur red, the only action the Corrtnii ss ion can
then take (apart from damages)· is for divestitur~ which can be
disruptive, particularly for employees .involved, and can be
ineffective.
·
48. This
has
recently
come.
in to
focus
with
the
Petersville/General Jones
frozen
food
merger,
where
the
Commission is seeking dives ti tur e. Accordingly th_e Government
is giving consideration to introducing a requirement to give
the Commi~sion a certain period of notice, for example 7 days,
of all acquisitions involving more than a certain. amount, say
$15 million. Such a provision would enable the Commission to.
move within that time to seek an injunction to restrain those
acquisitions
which
the
Commission
considered
contravened
section 50, before they occurred, thus avoiding the problems
associated with divestiture proceedings. Such a provision
could also provide that if the Commission did not move against
a. notified ·acquisition within that period, that would operate
as a clearance for the acquisition.
49. A pre-merger notification procedure
(with a
30 day
notification period and a possible 20 day extension) has
applied in the US since 1976, following the enactment of the
Hart~scott-Rodino Act.
SO.

Comment on this possible procedure would be welcome.

Clause 16 : Acquisitions outside Australia
51. Background overseas mergers of foreign bodies corporate
with subs1d1ar1es in Australia are at !?resent not subject to
section SO. A consequential effect of such mergers may be a
substantial lessening of competition iri Australia, by virtue
of respective . Australian subsidiaries of the merged par ties

14.
coming. ·und.er. the: common control. of the .resultant merged .parent
Consistent with the ... pol icy '.of ·.section 50, .·these consequential
effects should be subject to the Act.
5 2.
Proposal Proposed new sect ion 50A allows an interested
per son with in 12 months of the over seas acq.u·is it ion : to apply.
for
a
Tribunal
declaration
that
as ·a.·· 'ie'siilt ·'of· the
acguisi tion, a. -subs tan ti al. ;lefssen ing, ·of ·.competition. e·tc • has
occurred .,o_r is ... likely . to· occur: an¢! that the· acqufsiti:©n has
no.t .resulted;:~or is·.n.o.t.·J.ikely·to·.resqlt."". in.a .. benefi.t· to the
Aust:ral·ian ·public tha,t outweighs t).'1.e d.et.rirnent constituted by
tha.t lessening of competition.
···
. "
~

.:

'

53.
The Tribunal woul.d· be .able to ·revoke ·a 'dec1.ciiation·, e.g.
where there ··has been .;i cha,n.ge in :circ.umstance.s 9r -where the
origin,;i.l cJ.eclaration .was basedon.-..inco.rre:ct_ inform9tion. The
declaration may be revoked on the ground~ that at. t1):e time of
revocation there is not a substantial lessening of competition
etc·. or.· the Tribunal .·.is· satis.fied· that. in all .circumstances
the . revocation is like~y to r.esult in a benefit·. to · th~
Australian public.
'
..

'

~

54. ·. The·. Tribunal would
wr.i t.ten reasons. · · "

be

required. ;in

all

cases

to

.give

55. Since the provision would only apply to conduct in
Australia,
and
be
enforced
only
within
Australia,
inappropriate
extra-territorial .. effects.· are
avoided. ·.The
provision does not seek
prOhibft oversea·s acquisitions·
regulate overseas persons in .relation to their ·overse~s acts.
Its effect. is ...intentionally limited to .operations. in· Ali.stralia •.

to·

or

56.
If the corporation (i.e. the Australian subsidiary whose
parent was acquired) carries on business contrary to the
Tribunal's .. :declaration.,· ' the, . Court could .: then: ·.direct the
corporation .to .dispose.· of specific•· .'assets .or
grant· an
injunction r·estraining · the .continued · ,carrying . on of. the
busin.ess (refer para· 133) •
. " ...
'

-

,

_.'

"

'

57 •. Foreign corporations proposing' action .which. would ·bring
their respective Australian subsidiaries under common•. control
would be able to apply for a pre-merger clearance if there was
no. impact .on competition; and authorization .off the grounds of
publ,ic ··:benefit would also· . be available . as for· ·section 50
(refer paras 165-167).
·
Relationship;with Foreign Investment

~olicy

·

. i'

58.
It ·is.• not intended to· discriminate . in ,,any way. aga·inst
foreign holding.' companies or to. alter the Government's foreign
investment
policies.. ·rt' .is, appreciated•· that. additional
constraints would , be. imposed ·on overseas , cdmpan.ies. opera ting
within
Australia, ·but . this· ·would .be ;·for:, separate
and
independently j us ti fiable reasons of competition policy. The
Trade Practices commission drew attention' to the Australian
competition policy implications of certain overseas mergers in
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its Annual Report for 1982-83 (para 4 .. 9.9). The proposal in
merely designed to ensure equality of treatment with companies
merging in Australia.
Clause 17 : Exceptions
59. Background
Paragraph
51(2) (a)
provides
statutory
exemptions from the Part IV (restrictive trade practices)
prohibitions (except resale pr ice maintenance) where conduct
arises from " ••• any act done in relation to ••• " certain
industrial matters. A majority of the Full Federal Court in
Ausfield v Leyland Australia (1977) 30 F.L.R. 477 found that
the words "any act · done 11 were inappropriate to refer to the
complex operation of making a contract or arrangement or
entering into an understanding. This is discussed in detail in
Paper C - Discussion Paper.
60. Proposal Fir st sub-cl a use 17 (a) would amend sub-section
51(2} if sections 45D and 45E where r~pealed (refer para 23).
61. Secondly, sub-clause 17(b) would create a new sub-section
to clarify that the words "act" and "thing" i1,1 section 51
include the making of a contract or arrangement or entering
into an understanding.
Clause 18: Interpretation

(Sectio~

51A)·

62. Background Difficulties have occurred in relC!tion to· the
ability of Division l of Part V to deal with false or
misleading statements or representations and predictions about
future matters.
6 3. The circumstances
surrounding
the
represen ta ti on or
prediction are clearly matters peculiarly within the knowledge
of the person or corporation making the representation· oi
prediction and it has therefore been difficult to obtain
conclusive proof of dishonesty or reckiessness from the
surrounding circum.stances without an admission of guilt· from
the defendant.
64. These
problems
were
highlighted
in
Thompson
v.
Mastertouch TV Services Pty Ltd [1977] 29 F.L.R. 270. In that
case the Court held that:
.•• "a prediction or statement as to· the future is
not false within the· words of section 59 (l) if ·it
proves to be incorrect unless it is a fa1se
statement as to an existing or past fact which may
include the state of mind of the person making the
statement or· of a person whose state of mind may be
imputed to the person making the statement.".
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65. Accordingly, a promoter's promise or prediction as to the
performance or profitability of a business opportunity is not
presently caught by the Act unless it is based on existing or
past facts.
66. Another problem identified in that case by the Court was
that a promoter's promise or prediction is not caught by the
Act unless it can be shown that the defendant "did not believe
that the forecast or prediction would be satisfied or was
recklessly indifferent concerning the forecast or prediction".
67. Proposal . Ne'w section 51A would be created to deem a
prediction made by a corporation in relation to matters
specified therein to be misleading .for the purposes of
Di vis ion l
of
Part V unless
the corporation making
the
prediction has reasonable grounds for making the prediction.
The onus would be on the corporation to establish on the
balance of probabili tie~ that it had reasonable grounds for
the belief.
Clause 19 : Misleadin9 or deceptive conduct
68. Background There is
uncertainty in
the. relationship
between the Act and defamation laws. The Government considers
the need to clarify the law concerning defamation to ·be an
important matter. The relationship be tween the Act and the
defamation laws .was raised by the Federal Court's decision in
Australian Ocean Line Pty Ltd v Western Australian Newspapers
(1983) ATPR 40-349 where it was decided that a newspaper
proprietor was liable under section 52 for the content of
newspapers which were misleading or deceptive. The matter of
section 52 applying in relation to television stations was
raised in Universal Telecasters (Queensland) Ltd
Ainsworth
Consolidated Industries (1983) ATPR 40-384.

v.

69.
Proposal Clause 19 would amend section 5 2 · to clarify the
relationship between the Trade Practices Act and defamatibn
laws. This proposal would prevent section 52 from applying to
conduct which is misleading or deceptive by reason only that
it is defamatory.
Section 52,
however,
will continue to
operate where more than defamation alone is involved.

70. More far reaching proposals have been made by major
newspaper proprietors, that the media be wholly exempted from
the operation of section 52 (and sections 53, 53A, 55, SSA and
59), except in respect of the publication of advertising
(already covered by sub-section 85(3)) and certain promotional
conduct. These proposals have not been accepted at th is stage,
but further commerit would be welcome on this mattter, which is
a sensitive and difficult one.
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clause 20: Unconscionable
Eroposed contracts

conduct

relating

to

contracts

and

71. Background The Swanson Committee in 1976 recommended that
unconscionable conduct and practices in trade or commerce be
prohibited on a civil basis to give the Act a greater ability
to deal with the general disparity of bargaining power between
sellers and buyers. The Government considers that the Act
should be amended· along the lines of the recommendations of
the Swanson Committee.
12.
Proposal Clause ·20 would insert a new provision - section
52A
prohibiting corporations, in trade or commerce, from
engaging in unconscionable conduct in rel a ti on to con tr acts.
This prohibition would not attract crimin~l sanctions or
damages
(including
comperisa ti oh
orders
under
paragraph
87(2) (d)) because of the general nature of the prohibition.
The remedies available on qontravention of· this
section
include injunction under sectf'cin 80, and refusal to enforce
contracts and variations to contracts under proposed section
82A (refer paras 136-139).

73. The proposed section would enumerate guidelines as to
what cons ti tut es unconscionable. conduct. It would require the
court to have regard to all the circumstances of the case,
including
the
principle
of the need for certainty in
commercial transactions in determining unconscionability.
7 4·. The Court would also ·be able to have regard to the ma in
contractual provisions of the contract and techniques used in
the conduct of negotiations and the relative position of the
par ties to the con tr act or the proposed con tract and may have
regard to conduct before commencement of the proposed s~ction.

a

75.
It is also proposed that
corporation .w.hich institutes
legal proceedings to enforce a contract or refers a dispute in
relation to a contr:act to arbitration could not be takeh to
have engaged in unconscionable conduct by reason only of that
fact.
·

76. The new section would not apply to particular contracts
of employment or service to the extent that an employment or
industrial award or agreement under any other Act or law of a
State or Territory applied.
Contracts of employment are.
covered more appropriately by conciliation and arbitration
laws.
Clause 21 : False representations
77. Background A practice has come to notice which involves a
person asserting a right to payment for goods that the person
falsely asserts have been ordered by a recently deceased
per son. In such a case the goods are not supplied. The names
of the deceased were obtained from newspapers· and in many
cases bereaved relatives had been deceived into paying for the
goods.
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78.
Proposal Clause 21 would insert a new sub-section in
sect'ioh · 53 prohibiting a corporation from falsely representing
that goods or services have been ordered.
Clause 22 : False reptesentations
offensive conduct·in relation to·land

~nd

other

misleading

or

79. Clause 22 would- amend sub-section 53A(2), among other
things, to remove the words "cause or permit a servent or
agent of the corporation to". Removal of these words would
result ih the corporation being liable under the section for
the conduct 6£ its servants or agents by virtue of s~ction 84
(rather than by virtue of· section 53A itse~f) unless it could
rely on a defence under section 85. This proposal would
overcome the anomalous exception to the usual position that
corp6rate liability for the actions, conduct and intentions of
staff and ag~nts .is impos~d by.section B4.
80. Sub-section
53A(2)
would
also
extend
to
prohibit
harassment occuring at ~ person's place of employm~nt or
business. This amendment would overcome the narrowness of the
requirement that the prohibited harassment occur at a person's
place of residence.
Clau~e

23: Misleadihg conduct in relation to employment

81. Background Section 5 3B is limited in its aper at ion to
prohibiting only the publishing (or causing the publication) '
of employment advertisements which contain statements that are
false or misleading. However, many representations made to
people seeking. employment are oral. False and misleading
conduct in relation to employment opportunities in times bf
high unemployment preys upon· those persons seeking work.
1

82.
In Dawsbn v~ Australian Consolidated Reserves Pty Ltd
(1983) ATPR 40-374 the Court took into account when imposing
the fine~ that the 4efendants .had published a misleading
advertLsement at a time of high unemployment that w.as likely
to ~ttract "a section of the public particularly vulnerable by
reason of the unemployment situation."
8 3. Proposal Section 53B would be repealed and replaced by a
new section 53B prohibiting a corporation engaging in conduct
in re la ti on to employment opportunities, which is liable to
mislead as to the availability, nature, terms or conditions
of~ or any mat~er relating to such employment.
Clause 24: Accepting payment without intending or
to supply as ordered
·
·

being able

84. Background There have been problems encountered with the
present paragraph 58 (a), parti,cularly in respect of mail orde.r
businesses, where a company has accepted money for goods it
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was not then in a pas i ti on to supply and had 1 it tle prospect
of supplying in the future.
85. Proposal Cla.use 24 would repeal section 58 ari'a replace it
with an expanded section so that where a corporation has no
reasonable grounds to believe at the· time of acceptance of
payment that supply ~ill be possible within the time specified
in the contract, or
if no time
is specified within a
reasonable time, the Act will be contraveried.
86.
The offence presently created by paragraph 58 (a) will be
retained to cover situations where a 6o~poration has no
intention to supply or in tends to supf?lY goods .or services
materially different from those paid for.

Clause 25
activities

Misleading

statements

apout

certain

business

87. Background In Thompson .., Master touch TV Services Pty Ltd
(1977] 29 .F.L.R. 270 a distinct.ion was drawn between business
activities that can be carried on at a person's place of
residence and thOSe Which Can be Caroed On from a person IS
place of residence.
88. Proposal Clause 25 would· extend s:..ib-section 59 (1)
to
prohibit the making of false or misleading statements about
business activities that can be carried on from a per son's
place of residence.
Clause 26
emplovment

Coercion

at

olace

of

residence,

business

or

89. Background An anomaly exists
where sub-section 6 ( 3)
extends the opera ti on of section 6 0 to create 1 i ability for
conduct
involving· use
of
a
telephone.
Hence
whilst
a
corporation is liable for its staff's undue harassment of
persons by teiephone, it is not liable for their harassment of
people personally unless it caused or permitted it.
90. Proposal Section 60 would be amended to remove the words
"cause or permit a servant or agent of the corporation to".
Removal of these words would mean that a corporation would be
liable under the section for the conduct of · its servants or
agent by virtue of section 84 (rather than by virtue of the
section itself) unless it could rely on a defence under
section 85. (refer para 79).
·
91. As with sub-section S 3A( 2), section 60
extended to prohibit harassment occuring at a
of employment or business -(refer para 80).

woulq also be
person's place
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Clause 27 : Pyramid selling
92. Background A recent case has highlighted an anomaly which
exists in section 61 enabling any scheme which, for all
intents and purposes is a pyramid selling scheme, to escape
the operation of the section by ensuring that all goods and
services are purchased from the promoter.
93.
Proposal Clause 27 would amend paragraphs 61 ( 4) (b) and
61 (5) (a)
to
cover
pyramid
selling
schemes
to
include
transactions arranged and effected by participants in the
scheme, not all of whom are promoters. The Act would then
·cover the case where the promoter is the supplier of the goods
or services.
Clause 28 : Product safety standards
;

94. Background Sub-sections 62 ( 2AA) to 62 ( 2C) were inserted
in the Act in 1977 to enable the export of goods which do not
comply with an Australian consumer product safety standard or
which have been declared unsafe goods under the Act. The
Government considers that such goods should be denied exit as
well as entry, otherwise hazardous products may be exported to
developing countries which may not possess a capacity to
effectively assess or control the entry of such hazardous
products.
9 5. Propcsal Section 62 would be amended by repealing those
sub-sections.
A new
provision
would
then
be
inserted
prohibiting the export of proscribed products by a corporation
unless the · written permission of
the Minister
had been
obtained. It is desirable that there should be some discretion
available to the Minister to cover special circumstances where
export may be justifiable,
for
example, where a foreign
government requests supply as a certain product.
Clause 29 : Unsolicited credit and debit cards

96. Clause 29 would extend the section 63A prohibition on the
unsolicited issue of credit cards to debit cards. There is
currently no legal barrier to the unsolicited issue of debit
cards. The section wduld also be extended to cover cards which
can be used as both.credit and debit cards.
Clause. 30
Assertion of right to payment for
goods or services or for making enery in directory

unsolicited

97. Background Section 64 generally prohibits asserting a
right to payment for unsolicited goods, without reasonable
belief that there is a right to payment. The Trade Practices
Commission has publicly highlighted a real problem being faced
by small business persons who are the target for fraudulent
claims for payment of unsolicited advertising. At present
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sub-sections 64(2) and 64(2B) exempt from the prohibition
claims i~ respect of unsolicited goods or services ordinarily
used in carrying on business.
98. Proposal Clause 30 would delete sub-sections 6 4 ( 2) and
64( 2B). Thus, irrespective of who is supplied with unsolicited
goods or services, a corpora ti on supplying goods or services
would need to have reasonable cause to b~lieve there is a
right to payment.
Clause 31 : Liability of recipient of unsolicited goods
99. Because section 65 of the Act is linked to section 64,
sub-section 65 ( 6) would need to be deleted for consistency. A
small
business
could
otherwise
be
liable
to
pay
for
unsolicited goods al though the corpora ti on had no reasonable
cause for believing there was a right to payment under section
64.
Clause 32
Liability
certain contracts

for

loss

or·

damage

fr6m

breach

of

100. Background Section 73 currently absolves the finance
company f rorn all liability under the Act for the defective
condition of the goods which it has provided in certain
circumstances.
The
section
ensures that
the
dealer
who
actually handles . the goods,
rather
than a company that
finances the transaction, is responsible under the conditions
and warranties for the quality of goods supplied by way of
hire - purchase or lease.
10 l. This section conflicts with prov is ions of the Victorian
Credit Act 1981 and the NSW Consumer Credit Act 1981 which
provide that where a credit provider who is linked to the
supplier provides credit to a consumer, the credit provider
and supplier will be jointly and severally liable for any
breach of the contract of sale.
102. Proposal Clause 32 would repeal section 73 and substitute
a new provision. This would provide that where a credit
provider is 1 inked to the supplier and a consumer enters in to
a contract with the related credit provider for the provision
of credit for the supply of goods or services, the supplier
and the related credit provider would be, subject to certain
factors, jointly and sever ally 1 iable to the consumer for any
breach of a condition or warranty implied in the contract . by
virtue of sections 70, 71, 72 or 74 of the.Act.
10 3. The consumer would be able to recover the loss or damage
by action in a court of competent jurisdiction (which in the
case of section 73 is a State Court).
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i04. This proposal would alter the liability of financiers to
bring it into line with the Victorian and NSW legislation. It
is not proposed to proclaim this section· Uhtil the previously
mentioned State legislation has been proclaimed.
Clause 33 : Warranties in relation to supply of services
105. Background Section 74(1) implies. in contracts for the
supplf of services a warranty that the services will be
rendered with due care arid skill and a warranty that any
materials supplied in connnection with those services will be
reasonably fit for the purpose for which they are supplied.
Where a corporation supplies services to a consumer and the
consumer makes known an~ particular purpos~ for which the
services are required or the result that he desires .the
sevices to achieve, s,ection 74(2) implies a warranty that the
services
and
any ~aterials
supplied
in
connection
with
services will be reasonably fit for that. purpose or are of
such a nature that they might reasonably be expected to
achieve that result. No implied warranty is imposed by section
74(il where the consumer does not rely; or where it is
unreasonable for him to rely on the corporation's skill or
judgement. The word "services" is defined by section 7 4 ( 3) for
the purposes of section 74 to mean i~rvices by way of:
(a)
the
construction,
maintenance,
repair,
treatment, processing,,· cleaning or al te ration of
goods or of fixtures on land;
(b)
the
land; or

al tera ti on

of

the

physical

state

of

the

(c)
the transportation of goods otherwise than for
the purposes o.£ a business, trade, profess ion or
occupation, cart ied on .or engaged in by the person
for whom the goods are transported."
Section 4 (1) of the Act contains a wide and comprehensive
definition of services which would expand considerably the
operation of section· 74(1) and (2) if it a9plied to these
sub-sections.
The
present
definition
of · "services"
in
sub-section 7 4 ( 3) is considered unnece.ssar ily limited since it
excludes such things as services provided by the transport
industry where goods are carri~d for· the purpose of a
business, trade, profess ion or occupation engaged in by the
per son for whom the goods are transported, the insurance and
banking industries. It ~lso excludes services provided by
heal th studios and services relating to the use or enjoyment
of
facilities
for
amusement,
entertainment,
recreation,
education or accommodation ..
106. Proposal Sub-section 74(3) would be repealed so that the
warranties implied by section 74 extend to all services
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included in the definition .of "services" .ln sub-section 4'(1).
industries affected by
this proposal are
the
Among the
finance,
insurance,
transport, banking,
entirtairi.m~nt, arid
recreation industries and professions such as accounting.
clause 34 : Interpretation (Section 74A)
107. Background Sections 7 4F and 7 4G make certain · statutory
provisions about repair facilities and parts, and provide. a
right of action where the manufacturer's express w~rranty over
goods is not honoured~ However ·the sections do not do~er
promises about services to b.e provided or spare parts to be
supplied in the future,· for example repairs under warra'nty,
which are offered in addition to the statutory provisions.
Existing sub-section 74A(l) only refers to claims by ~he
manufacturer
in relation
to the quality,
perform~nce
or
characteristics of the goods,! made in connection with their
supply.
10 8. Proposal Clause 34 would repeal sub-se!=tion 7 4A ( l) and
substitute a new. sub-section extending the definition of
"express warranty" to include undertakings about the ~roVision
of services and the supply of parts that are ot. may be
required.
109. For the. purposes of Division 2A of Part V, .t.he proposal
would then de fine "acquire" (in relation to goods) to include
acquisition by way of gift or by operation of J.aw, de fine
"consumer" to cover persons who derive title in the goods from
the consumer or acquire by way of gift or operation of law and
define "supply" to include supply by way of gift.
Clause 3 5
quality

:1

t
t

a
e
d

1y
lt
l

1

Actions

in

respect

of

goods

of

unmerchantable

110. Background
Section
74D
currently provides
that
the
manufacturer's liability with respect to merchantable quality
arises not only in favour of the original consumer, but
purports t.o follow title in the goods.· It·· is considered
anomalous that this section alone should af~ord rights agaihst
the manufacturer to persons who. derive title - such persons
should ~lso be able to claim under sections 74B, 74C, 74E, 74F
and 74G.
111. Proposal The words "or any per son who derives title to
the goods through or under the consumer". and "or person ~ho so
derives title to the g6ods" would be deleted from sub-section
74D(l) to make it clear that throughout sections 74A to 74G
there is no requirement that the "consumer n mentioned therein
must be the original retail purchaser.
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Clause

36

facilit~es

Actions
for

r~pairs

in
respect
or ?arts

of

failure

to

provide

.lli. Background Division 2A of Part V does not apply to goods
supplied directly from manufacturer to consumer. Even though
the ~anufacturer would normally be bound by the implied
conditions in Divis ion 2 . in the case of direct supply, the
actions against manufacturers provided by section 7 4F (repair
facilities
and
spare
parts)
and
section
74G
(express
warranties) are not imposed.
113. Proposal Section 7 4F would be . amended ·to ·provide that,
where a manufacturer supplies goods directly to a consumer,
the manufacturer has the same responsibility in relation to
facilities for repairs and spare parts as manufacturers who
sell indirectly to consum~rs.

Actions in

Clause .3 7
warranty

res~ect

o~

non-compliance with express

114. For the same reasons stated in the background to the
previous proposal Section 74G would be amended by deleting
paragraphs 74G(l) (a), 74G{l) (b) and 74G(2) (a) and substituting
new provisions to provide that where a manufacturer supplies
goods directly to a consumer its obligations in relation to
express warranties,
including those for trre provision of
services and supply of parts that are or may be required for
goods, are 'the same as manufacturers who sell indirectly to
consumers.
Clause 38 : Interpretation (Section 758)

115. If the propo~al to create new section 52A (unconscionable
condu.ct etc - refer paras 72-76) is adopted a new provision
would
need
to
be
inserted
in
section
758
to
exclude
contraventions of the proposed provision from the operation of
Part VI (Enforcement and remedies) other th~n from injunctions
in section 80 and findings in proceedings to be evidence under
section 83.
Clause 39

~

Pecuniary penalties

116. Background Maximum pecuniary penalties for contraventions
of the restrictive trade practices provisions have remained
unaltered since 1974. In TPC ~1 Massey Ferguson {Australia)
Ltd.
(1983)
ATPR
40-369
the
Court
commented
on
the
nunimpressive" nature
of
the: maximum
penalty
given
the
environment in which offenders wperated.
11 7. Proposal Maximum penal ties would be doubled to $100, 000
and
$500,000
for
natural
persons
and
bodies
corporate
respectively.
If the proposal
to define additional acts
amounting to resale price maintenance (refer para liO) is
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adopted, the range of orders available to the Court would be
restricted, but only in respect of contraventions arising
under that new provision.
Clause 40 : Civil action for recovery of pecuniary penalties
118. Background Proceedings brought under
section 76
for
pecuniary penal ties are conducted as civil proceedings with
one important exception namely, that the Cammi ssion does not
have a
right
to
the
important pre-tiial · procedures
of
interrogatories and discovery which are a•1ailable to private
litigants.
119. Proposal Clause 40 would remedy this imbalance by giving
the Commission
(or Minister)
the same rights as private
litigants.
Clause 41 : Offences against Part V
120. Background
Like
the
position
in
relation
to
the
restrictive
trade
practices
prov is ions
(refer
para
116)
maximum firnes for contraventions of the consumer protection
provisions have remained unaltered since 1974.
121. Proposal Clause 41 would amend section 79 to double the
(other
than
maximum level of fines
for
a
contravention
sections 52 and 52A) to $100,000 and $20,000 for a corporation
and natural person respectively.
122. Background The Federal Court Rules do not permit the
joining of a criminal action with an action for a civil remedy
(such as injunction or corrective advertising). An amendment
would enable the Trade Practices Commission, in proceedings
against a person for a contravention of Part V, to seek
injunctions at the same time to prevent similar conduct in the
future by the defendants without the need
for
separate
injunction proceedings.
123. A new provision would be inserted to allow the Court to
grant an injunction (under section 80) or make an order for
corrective advertising
(under section 8 OA) in addition to
imposing a fine on the person in prosecution proceedings. The
proposed new section 52A would be excluded from the operation
of section 79. (refer para 115)

=
3

s

124. Background The current
twelve month
time
limit
on
prosecutions which is imposed by section 21,of the Crimes Act,
1914 has proven unduly restrictive because any delay in an
offence coming to light or
in the investigative process
because of, for example, the complexity of the matter, will
normally
be
fatal
to
the
institution
of
prosecution
proceedings. Also, the 12 month limitation period in the
Crimes Act gen er ally relates to off enc es heard in mag is tr ates
courts rather than for summary offences in superior courts
where large maximum fines are provided for.
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125. Proposal SeCtion 79 would also be amended to provide a
.three year time limit for the commencement of prosecution
~i~ceedings for a contravention of Part v.
Clause 42 (Enforcement of payment of certain fines)
126. Background The Act does not contain any provisions
rel~ting to the enforcement of fines imposed under section 79.
As a ·result, di ffi cul ties have been exper iehced in enforcing
fines, particularly those imposed on individuals.
127. 'Recent cases in the Federal Court have established that
defaults in respect of fines imposed under section 79 are to
be dealt with under section 18A of the Crimes Act 1914 in
accordance with the relevant State Act dealing with the
imposition of fines ! in summary proceedings. However, because
of the lack of uniformity in the relevant State and Territory
provisions and
the
uncertainty of enforcement with
the
application of section 18A, it is considered that the Crimes
Act should no longer apply to the enforcement and recovery of
fines .under the Trade Practices Act.
128. Proposal Section 79A would ·be inserted to provide an
effective and uniform system of enfor-cement of the criminal
sanctio.ns in Part V of the Act by measures including specified
time
for
payment
or
payment
by
instal.:nents,
periodic
detention, community service orders and registering fines
. imposed as a civil judgment debt with goal being the last
resort.

12 9. In relation to the propcsal that imprisonment be made a
sentencing option, section l 7A of the Crimes Act would apply.
The Cour·t would .then not impcse a sentence of imprisonment
until all other options had been considered. There would be a
scale of relativities between the level of fines and the
pe~iods.of imprisonment t6 be served for default in payment of
fin~.
Where a person was required to serve periods of
imprisonment in respect of two or more fines, they would be
served dcinsecutively. ~6wever, a person will not serve a
period of imprisonment ·exceeding 5 years in respect of an
aggregate of 3 or more fines and where the fines were imposed
for offences constituted by similar contraventions that occur
within a period of 2 years.
Clause 43 :. Repeal of section 80AA
130. rt the prop6sai to repeal sections 45D and 45E is adopted
section 8 OAA would be consequentially rei:)ealed as it is based
upon those sections.
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Order

Clause
44
adve,rtisen:ient ·.

to

disclose
~

information

publish

or

. . . ·.

131. Background .. The ex~~.B~n.g, ll\onet~ry J..i!llJ ts· .. on. o~ders'. i..1}1der
section 80A are unrealistic 'where' a·· nat·iorially operating
corporation is involved as almost any order directing it to
disclose infor~~tion or .Publisb cprrep~ive ~dve~tisements .will
necessa:r ily invdl,Je-~an ·amount .exceeding $50-;000 ~ · . · ... · .. ··:
132 •. -Prbpos·ai Clause ,44 wo.ul,d.~fliend ,>sec:;f,iop 8.0A' ·~Y· deleting
the ~-n:ionetary J;iµli tatio·ns ..(sub.-$~ctiorrs . ~OA(2) to' 8 OA ( 4))' a.'nd
would · thus gi_ve· .· t~e C.ou~t · a oi';::;ci:e~iori . ii:i., re,la t.ion to, the
remedies .in
section 80A-. ··This··· a:mendrnerit 'would ·. maint:ain
consistency with. tht: r.ecept a,mend~ent of. section_ 80. o,f j:.he .Act
wh'i_9h' p.rov~des a wider d~sct.~tion i::o. the Cour·t iri granting
injufiction~s •. ·
··
· · ··
~.:

...

+

;,',·.

:

". ';

133,. · If .. the : ·;ptbpqs;al ·to . extend 'the me.r;g~i~ pr_ovisio.ns ·to
na,tural. persons .and' tQ o.ffsnc;>t'e. riler,gers . (r:~fer,' para~·. 46 and
52) are adopted;:· sedt:ion · 81, .. would-·. b!=.:. ame_n,ded_.- <i;o' enaqle
divestiture orders to be made a·ccord ingly. ·
-

.,

.. '·
.
~-

Actions.

clause 46

·~

for.- damaoes . :

.. .

.·.

If

134'.
the propc>'sai .. to 'deflnei'tWb qddition.~,l .~cts' a.mou'nt'ing
to r.esale. pr_ice _m~irit~ri.ance . ,(re.f.e.r_pa.ra '17,Ql "is adopted new
sub~section 82 ( 3') ·. would provide' that:. a person . whose c,onduct
constitutes such an act is not liable in damages.
:: :·:. .

··.•. /

. ;:.,
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t
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re·spe¢t.
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. Uncons:Cionabl~· ·· cond\,lct

of

to.¢6ntr~ct~
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·r.··,

13 s.. Backgr9Lind,' The. Pt in<;f pa~ r.~rrie.dy ay~il1:tbi'e to the . · T,rade
Practices Cornrnissloh for a contravention ·of ·the·. proposed new
section . 52A. (re:fet pa{a . 72) woUld b:e' an injiinction' ·under
sect iorl 8 0. Howeve·r·, the·· Act wd~ld reauire amendmer{t' to ail.ow
the courts to grant appropriate· c6nsequen ti'a·1 i:eiiet t.6 tn6se
who• haye be~n. adversely c3.ffected_ .bY 'a 'contravention ''of.· the
proposed p:roh,·~bit~on~ · · ,
·
'
; ',

.

.

.

.

•.

·: .•

·.'

! ••• _;

1
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13 6. Pr ope sal Clause 4 7 would inse'.rt
'new provision ( set-t'ion
82A) providing for orders in respect of unconscionable conduct
in relation to contracts. Where ? .. party .to a contra.ct <3.PPlied
and the court was satisfied ·tfi:~t ·a:.· cor-pora t::iori · 'fl:ad contravehed
prop0se<:1. s.ection. 52A, tl:~ C9ui;t .qoul,9 ma.ke .ce.r:taJn o_rders.
137. The ord~rs ·c~Jtd incru'ae an 'o.~det refµ'slng. td :enfpi:ce \)he
or more provisions of the contract, an o'rder ..deciaring the
contract or any part to be void or void ab initio, an ordec
varying the contract, or an order directing a party to vary an
instrument transferring or creating an interest in land.
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138. Proceedings under proposed sub-section 82A (1)

in relation
to.the contract could be made where the application concerned
the performance of any obligation or activity con temp lated by
the con tract at any time not more than 3 mon tbs before the
earliest time for that p~rformance or occurrence, but not more
than 2 years after the latest time for that performance or
occurrence. In all other circumstances, it is proposed that
proceedings for relief may be commenced within 2 years of the
making of the contract.
13 9. Further, the Court would be able to have regard to the
conduct of the parties in relation to the contract. Another
proposal would permit the Court to make orders notwithstanding
that a contract is fully performed.
Clause 48 : Finding in proceedings to be evidence
140. If the proposal to create new section 82A {orders in
respect of unconscionable conduct relating to contracts refer para 152)
is adopted,
section 83 will need to be
consequentially amended.
Clause 4 9: Conduct. by directors,- servants or a gen ts·
141. Background The evidentiary provision in sub-section 84(1)
imputes to a corporation the
intention of its directors
servants and agents, in circumstances where it is necessary to
establish the corporation's intention.

142. Recent
judicial
interpretation
has
shown
that
this
provision has a narrow application and does not impute to the
corporation admissions, or certain states of mind relevant to
establishing a contravention of Part V of the Act.
143. In
Barton
v
Westpac . Banking
Corporation
(1983)
ATPR 40-388 the judge interpreted the reference to 11 1nteni:.ion"
to require a criminal standard of proof that the corporation
through one or more of its servants or agents had the
requisite intention.
144.- Similarly,
in Universal Telecaqters v Guthrie
(1978)
ATPR 40-062 the Full Federal Court held that sub-section 84(1)
does not impute to the body corporate admissions or certain
states of mind (such as knowledge) of its servants or agents,
and that the knowledge of the corporation is that held by its
top management and that only a managing director has power to
make q.dmissions in r.elation to all aspects of a corporation's
business.

145. Because of
corporations with
avoid liability
individuals would

the limited scope of section 84(1)
large
extensive management structures a re. able to
in situations where smaller companies ~nd
be held liable und.er the Act.
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146. Proposal
Section
84
would be amended
by
deleting
sub-section 84(1) and inserting a new provision providing that
where it is necessary to establish the state of mind of a body
corporate in relation to conduct engaged in by the body
corporate, the state of mind of a director, servant or agent
acting within the scope of his actual or apparent authority is
sufficient.
141. Sub-section 84(2)
would be amended to deem conduct
engaged in on behalf of a body corporate by· a director,
servant or agent acting within the scope of his actual or
apparent authority .or by any other person at the direction, or
with the consent or agreement of a director, servant or agent
given within the scope of actual or apparant authority to be
also conduct engaged in by the body corporate.
148. The

proposed
amendment
would
also
provide
(in
sub-sections 84(3) and 84(4)) that the liability of individual
employers under the Act for th~ir servants and agents be made
the same as that of corporate employers. This proposal ensures
consistency in the legal position of all employers, whether
natural persons or corporations insofar as is possible under
the Act.
149. The "state of mind" of a person would refer to the
knowledge, intention, opinion, belief or purpose of the person
and that person's reasons for those states of mind.
Clause 50 : Defences
150. To be consistent with

the strict liability proposed for
section 84, the defence in paragraph 85 (1) (b) should be
amended so that it is apparent that "another person" does not
refer to a servant or agent of the defendant, or where the
defendant is a body corporate, a director of the defendant.
This would will clarify the position with respect to the
proposal for a new sub-section 84(1).
Clause 51 : Other orders
151. Background At present when the Trade Practices Commission

successfully brings injunction or prosecution proceedings an,
aggrieved person obtains no redress from those proceedings.
The Government considers that the Courts should be able to
simultaneously make compensation orders for the benefit of
consumers.

)
j

152, Proposal Sub-sections 87 (lA)
and 87 (lB) would confer
power on the Trade Practices Commission to act on beh.:..lf of
particular named persons who consent in writing to the
Commission acting on their behalf for compensation orders
where the Commission or the Minister has already commenced
injunction or prosecution proceedings.
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153. The Court could then make such orders as it thinks
appropriate against the person who engaged in the conduct or
who was involved in the· contravention, if it considers that
the order will compensatej reduce or prevent loss by the
aggrieved person.
154. The proposal also sets out a further order which the
Court could make in line with the proposed . new section 82A
(refer para 151). The order would direct the · person who
engaged in. the conduct to vary, terminate or otherwise affect·
an instrument creating or transferring an interest in land by
executing another instrument.
155. Sub-clause Sl(a)
would
provide
that an order
under
sub~sec.tion
87 (l) would not apply to persons whose conduct
constitutes ari act specified in proposed sub-section 96(3A).
Clause 52: Power of Court
moneys or other property

to prohibit payment or

transfe~

or

15.6. Background The Feder al Court at present _has no specific
power to make interim and ancillary orders other than interim
in junctions under sub-section 8 O ( 2) in proceedings under the
Act. ·.One consequence of this has enabled funds fraudulently
obtained from consumers to be dissipated in the often lengthy
period during which investigations are pursued to comp let ion,
proceedings are instituted and judgment is given in the case.
157. Proposal A new provision.
section 87A
would be
in.serted ~iv~ng the CoQrt power
to
prohibit payment or
transfer of moneys or other property when proceedings have
been
instituted.
Application
to
"freeze" tne defendant's
assets could only be made by the Minister or the Trade
Practices Commission. This provision would be made subject to
the Bankruptcy Act 1966.
Clause 53 : Heading to Part VII
158. The proposal to re-introduce a merger cleararice procedGre
{refer para 167) would necessitate the renaming of the Part so
as to include a reference to "clearance".
Clause 54 : Power of Commission to grant authorizations
159. lf the proposal to repeal sections 45D and 45E (refer
par a 23) is adopted, sub-sections 88 ( 7) and 88 (.7A) would be
consequentially repealed.
Likewise where the
proposal
in
para 37., to extend section 50
(mergers)
to cover natural
persons is accepted,
sub-sections 88(9)
and 88(16)
would
require consequential change.
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clause 55 : Determination of applications for authorizations
160. Sub-paragraph 90 (8) (a) (ii)
would need to be repealed
consequentially if sub-sections 88(7) and 88(7A) were repealed
(refer previous para for that proposal).
161. Sub-section

90 (9) would also need to be amended if the
existing "coritrol or dominance" test in section 50 was
replaced. with a "subs tan ti al lessening of compe ti ti on" test
(proposed in par a 45) similar to the test in section 45 - it
would be appropriate for section 50 to have an authorization
test similar to section 45.

clause 56 : Grant, revocation and vari~tion of authorizations
16 2. Background The existing authorization provision is not
specific as to when an authoriz~tion takes effect. The Federal
court has allowed a merger al.ithorization to be acted upon
immediately without regard to the "review period" (currently
21 days - refer Trade Practices RegulatioQ 20(1) (b)) where the
Commission did not impose any condition to postpone the
commencement date of the authorization.

163. Proposal

New sub-section 91 (lA) would provide that an
author iza t1on. does not commence before the "review period"
expires or 1 where an application for review has been lodged,
until a determination by the Tribunal. This proposal would not
apply to deemed merger authorizations under sub-section 90(11)
where the Commission does not act on an application within the
review period. It is further proposed that the period may be
abridged irr the case of merger authorizations (refer para 173).
Clause 57: Heading to Division 2 of Part VII
164. The div is ion heading would be changed if the

e

proposal to
re-introduce merger clearances was accepted for the same ,
reason as proposed for the change to the Part heading (refer
par a 158) •

0

Clause
58:
acauisitions

Clearances

165. Background

:r
>e
.n
11

.d

relating

to

mergers

and

other

Between 1974 and 1977 a clearance provision
for mergers was operated by the Commission. Persons could
apply to the Commission for clearance of· a proposed merger
and, where appropriate, the Commission could state that the
proposal
did
not
substantially
lessen
compe ti ti on
in
contravention of section 50 (as the test then was). This
procedure is to be contrasted with authorizations which are
granted on public benefit grounds even though the re may be a
lessening of competition.
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166. Informal arrangements have developed since 1.977 under
which par ties to a proposed merger may discuss their position
under section SO with the Commission. rt is now desirable that
these informal arrangements be incorporated i:i to the Act to
enable greater certainty for all concerned parties.
16 7. Proposal Clause 58 would re~in traduce a meraer clearance
prov is ion. The proposal for Section 94 would pr~vide that a
person may give prior written notice of a merger to the
Commission. Where the Commission is satisfied the proposed
acquisition does not contravene section SO it may then issue
its own notice stating that
fact.
This notice
by the
Commission would operate to bat any subsequent proceedings
alleging that the acquisition constitutes a contraventior..

Clause- 59 : Register
168. Background
Where
a
merger
clearance
system
is
re introduced, a register of merger notices received and given
by the commission needs to be created separate from other
registers maintained by the Commission. New paragraph 95 (1) (h)
would' provide for the Commission to keep a register of merger
clearance notices.

Clause 60
maintenance

Acts

constituting

engaging

in

resale

price

16 9. Background The existing acts specified as amounting to
resale price maintenance prescribe suppliers of goods from
obliging resellers not to sell below a specified price.
However,
per sons
other
than
suppliers
may
also
oblige
resellers not to sell below a· specified price ~ this conduct
is nq less harmful to competition than the existing acts of
resale price maintenance.
·

170. Proposal Two additional categories of resale
pr ice
maintenance would be created by new sub-section 96(3A). First,
whet e a per son (ref erred to in the pro vis ion as a 11 relevant
person") makes it known to a corporation that he proposes to
hlnder its supply or acquisition of goods unless it agrees not
to sell those goods below the price he specifies. Secondly,
where a per son engages in conduct that actually hinders a
corporation's supply or acquisition of goods for the purpose
of inducing it not to sell those goods below the pr ice he
specifies.
171. These new provisions would operate where the hindering
conduct is undertaken by the person alone or in concert with
other
persons
and
would
also
introduce
a
rebuttable
presumption applying only to the two new categories of resale
pr ice maintenance. The new presumption would be that an act
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done by a person who is a member or officer of an organization
is
presumed
to
be
done
on
the
organization's
behalf.
sub-section 96(10) would then give an extended meaning to
"person" for the purposes of section 96.
Clause 61 : Applications for review
172. Background Circumstances may occur where it is in the
interest of parties for a merger authorization granted ·by the
commission,
for
that authorization to take effect before
expiry of the 21 day review period (refer para 162).
173. Proposal
New
sub-section
lOl(lA)
would
empower
a
Presidential member of
the Tribunal
upon application to
shorten the "review period" where special circumstances exist
and it would not be unfair to do so.
Clause 62 : Power to obtain in~ormation, documents and evidence
174. Background The penalty provisions applying to section 155
do not distinguish between natural persons and corporate
offenders. Moreover, as with sections 76 and 79, penalty
amounts have not been altered since 1974.
175. Proposal
New
sub-section
155(6A)
would
distinguish
between
natural
per sons
and .corporations
who
contravene
sub-sections 155(5)
or 155(6)
as
well as providing for
increased penalties (the same penalties as proposed for a
similar
provision,
refer
to
the
prov is ions
of
proposed
clause 64).
Clause 63 : Disclosure of documents bv commission
176. If the proposal to create section 87A (power of the court
to prohibit payment or transfer of other property refer
!?ar a 15 7) is adopted, a consequential amendment. to section 15 7
will be required.
Clause 64: Intimidation
177. Background Whereas remedies exist to punish a person who
interferes with a witness in Court proceedings, these remedies
do not extend to protect a person who assists the Commission
to
per form
its
adjudication
function
or
prior
to
the
Commission
bringing
a
case before
the
Court.
Pot en ti al
witnesses may therefore be unwilling to assist the Commission
if there is a likelihood of retribution.
178. Proposal New section 162A would make it an offence to
intimidate or harass a per son who ass is ts the Commission by
providing
information
or
do cum en ts
and
impose
penal ties
similar to those provided for contravention of section 155.
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Clause 65 : Prosecutions
179. Background Evidence of contraventions of Section 155 (the
requirement to furnish documents and information demanded by
the Cornrniss ion) may not· be ascertained until sever al years
after the contravention occurs. One instance has occurred
where a corporation disclosed that a contravention occurred in
Court proceedings but a prosecution was then time b~rred.
180. Paragraph 21(1) (c) of the Crimes Act,. 1914 limits the
time in which a prosecution may be commenced to one year where
punishment of the offence does not mention a term of
imprisonment. The provision of different penalties for natural
persons and corporations with the proposed amendment of
section 155 will result in the Crimes Act prov is ion having
application in respect of corporations unless the Trade
Practices Act provided otherwise.
I
.
I

181. Proposal
Sub-section
163 ( 5),
which
already
perrni ts
prosecutions under section 118 to be commenced any time, would
be amended so that prosecutions under section 155 may likewise
be commenced at any time.·
182. Paragraph 163(4) (a)
which
provides
that
proceedings
before the Court may be instituted by summons upon information
is deleted. As this matter is covered by Order 49 (1) of the
Feder al Court Rules, it is no longer. necessary to h·ave a
specific provision in the Act requiring prosecutions to be
commenced by summons upon information.
Clause 66
Inspection
evidence of, documents

of,

furnishing

of

copies

of,

and

18 3. This clause would make machinery amendments where the
proposal to have the Act cover the consequences of overseas
mergers (refer paras 51-58) was. adopted. First, persons would
obtain the right to inspect a Tribunal declaration. Secondly,
a certified copy of any such declaration would be made
receivable as evidence in all Courts.
Clause 67 : Legal and financial assistance
184. It
is
proposed
to
extend
section 170
to
include
applications for assistance by persons who have instituted
proceedings in the Court seeking the making of a de cl ar at ion,
or an, order . by way of prohibition, certiorari or mandamus
under section 163A.
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EXPOSURE DRAFT
This draft has been prepared as a basis for discussion. It
does not represent a final commitment by the Government to the proposals it contains.
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A BILL
FOR

An Act to amend the Trade Practices Act 1974
BE IT ENACTED by the Queen, and the Senate and the House of
Representatives of the Commonwealth of Australia, as follows:
Short title, &c.
1. (1) This Act may be cited as the Trade Practices Amendment Act 1984.
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(2) The Trade Practices Act 1974 1 is in this Act referred to as the Principal
Act.
Commencement
2. (1) Sections 1 and 2 shall come into operation on the day on which this
Act receives the Royal Assent.
(2) The remaining p.rovisions of this Act shall come into operation on such
date as is, or on such respective dates as are, fixed by Proclamation.
Application of Act to Commonwealth and Commonwealth authorities
3. Section 2A of the Principal Act is amended ·by omitting from sub-section
( 4) "does" and substituting "and section 52A do".
MR
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Trade Practices

No.

, 1984

Consumers

4. Section 4B of the Principal Act is amended(a) by omitting paragraph ·( 1) (a) and substituting the following
paragraph:
"(a) a person shall be taken to have acquired particular goods as a
consumer if, and only if( i) where the price of the goods did not exceed the
prescribed amount-the person did not acquire the
goods, or hold himself out as acquiring the goods, for
the purpose of re-supply or for the purpose of using
them up or transforming them, in trade or commerce,
in the course of a process of production or manufacture
or of repairing or treating other goods or fixtures on
land, not . being such a process carried out in the
operation ~fa farming business; or
(ii) where the price of the goods exceeded the prescribed
amount-the goods were of a kind ordinarily acquired
for personal, domestic or household use or
consumption and the person did not acquire the goods,
or hold himself out as acquiring the goods, for the
purpose of re-supply or for the purpose of using them
up or transforming them, ·in trade or commerce, in the
course of a process of production or manufacture or of
repairing or treating other goods or fixtures. on land;
and";

5
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15
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(b) by omitting from paragraph (2) (a) "$15,000" and substituting
"$200,000"; and
(c) by adding at the end thereof the following sub-section:
" ( 4) In sub-section ( 1), 'farming business' means an agricultural,
forestry, horticultural, orcharding, viticultural, apicultural, animal
husbandry or piscicultural business or any other business involving the
cultivation of land or the rearing of livestock.".
Severability
5. Secti9n 4L of the Principal Act is amended by omitting "section 87" and
substituting "section 82A, 87 or 87 A".

30

35

Additional operation of Act

6•. Section 6 of the Principal Act is amended(a) by omitting from paragraph (2) (a) "in sub.:.section 45D ( lA) or";
(b) .by omitting from paragraph (2) (b) "45D (other than sub-section
(1A)),45E,";,
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Trade Practices
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No.

, 1984

3

(c) by omitting paragraphs (2) (ea), (eb), (f), (g) and (h) and
substituting the following paragraphs:
"(f) sub-sections 96 (2) and (3A) were omitted; and
(g) subject to paragraphs (d), ( e) and (f), a reference in this Act
to a corporation, except a reference in section 4, 50 or 50A,
sub-section 81 ( 1A) or section 94, included a reference to a
person not being a corporation.";
(d) by omitting paragraphs (3) (b) and (c) and substituting the following
word and paragraph:
"; and (b) a reference in that Division to a corporation included a
reference to a person not being a corporation."; and
( e) by adding at the end thereof the following sub-section:

15

20

25
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" ( 4) In the application of section 73 in relation to a supplier who is
a natural person, that section has effect as if there were substituted for
paragraph (6) (a) the following paragraph:·
"(a) the supplier has died or is an undischarged bankrupt or a
person whose affairs are being dealt with under Part X of the
Bankruptcy Act 1966; or".
7. Section 17 of the Principal Act is repealed and the following section is
substituted:
Disclosure of interests by members
"17. (1) Where a member of the Commission other than the Chairman is
taking part, or is to take part, in the determination of a matter before the
Commission and he has or acquires any pecuniary interest that could conflict
with the proper performance of his functions in relation to the determination of
the matter(a) he shall disclose the interest to the persons concerned in the matter; and
(b) except with the consent of all the persons concerned in the matter, he
shall not take part in, or exercise any powers in relation to, the
determination of the matter.
"(2) Where the Chairman becomes aware that a member of the
Commission is taking part, or is to take part, in the determination of a matter
and that the member has in relation to the determination of the matter such
interest as is mentioned in sub-section ( 1) (a) if the Chairman considers that the member. should not take· p~rt, or
should not continue to take part, in the determination-he shall give a
direction to the member accordingly; or
(b) in any other case-he shall cause the interest of the member to. be
disclosed to the persons concerned in the matter.
·

an

35

40

"(3) The Chairman shall give written notice to the Minister of all
pecuniary interests that he has or acquires in any business carried on m
Australia or in any body corporate carrying on any such business.
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" ( 4) In this section, 'member of the Commission' includes an associate
member of the Commission.".
8. Section 40 of the Principal Act is repealed and the following section is
substituted:
Disclosure of interests by members
''40. ( 1) Where a member of the Tribunal is, or is to be, a member of a
Division of the Tribunal in 'any proceedings and he has or acquires any
pecuniary interest that could conflict with the proper performance of his
functions in relation to the proceedings( a) he shall disclose the interest to the persons concerned m the
proceedings; and
(b) except with the consent of all the persons concerned in the
proceedings, he shall not take part in, or exercise any powers in
relation to, the proceedings:
"(2) Where the President becomes aware that a member of the Tribunal is,
or is to be, a member of a Division of the Tribunal in any proceedings and that
the member has in relation to the proceedings such an interest as is mentioned
·
in sub-section ( 1)(a) if the President considers that the member should not take part, or
should not continue to take part, in the proceedings-he shall give a
direction to the member accordingly; or
(b) in any other case-he shall cause the interest of the member to be
disclosed to the persons concerned in the proceedings.
" ( 3) In this section(a) a reference to proceedings shall be read as including a reference to
proceedings by way of an inquiry by the Tribunal under this Act; and
(b) a reference to a person concerned in proceedings, being an inquiry
conducted by the Tribunal under section 132, shall be· read as a
reference to a person entitled, or granted leave, to be represented in the
inquiry.".
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Contracts, arrangemellllts or umderstandings restricting dealings or affecting
competition
9. Section 45 of the Principal Act is amended by adding at the end thereof
the following sub-s~ctions:
"(10) For the purpose only of determining whether a provision of a
contract or arrangement made, or an understanding arrived at, by a trade
association is a provision having the purpose, or having or likely to have the
effect, of substantially lessening competition, it shall be presumed, unless the
contrary is established(a) that the trade association was authorized by its constitution to agree tp
each provision of the contract, arrangement or understanding; and
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(b) that all members of the trade association from time to time are parties
. to the contract, arrangement or understanding and agree to do all acts
or things that, under the contract, arrangement or understanding, are
to be done by them or the trade association is to cause, require or
recommend them to do.
" ( 11) For the purpose only of determining whether a provision of a
contract or arrangement made, or an understanding arrived at, by 2 or more
members of a trade association by virtue of a decision made by the trade
association, is a provision having the purpose, or having or likely to have the
effect, of substantially lessening competition, it shall be presumed, unless the
contrary is established( a) that the trade association was authorized by its constitution to. inake
·that decision; and
(b) that all members of the trade association from time to time are, by
virtue of that decision, parties to the contract, arrangement or
understanding.
·
" ( 12) In this section, 'trade association' means an association, body or
organization (whether incorporated or not) formed, existing or conducted for
the purpose of furthering, or for purposes that include .or are conducive to the
furthering of, the business or professional interests of all or any of its members,
but does not include( a) a partnership; or
(b) an association, body or organization the only members of which are
bodies corporate that are related to each other.".
Covenants in relation to prices
10. Section 45C of the Principal Act is amended by omitting from
sub-section ( 1) "a market" and substituting "any market'.'.

Repeal of sections 45D and 45E
11. Sections 45D and 45E of the Principal Act are repealed.

30
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Monopolization
12. Section46 of the Principal Act is amended( a) by omitting from sub-section ( 1) all the words preceding paragraph (a)
and substituting the following:
"A corporation that has a substantial degree of power in a market
for goods or services shall not, by taking advantage of that power,
engage in conduct for the purpose of, or that has or is likely to have the
effect of"·
'
(b) by omitting sub~section (2) and substituting the following sub-section:
"(2) If(a) a body corporate that is related to a corporation has, or 2 ot
more bodies corporate each of which is related to the one
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corporation together have, a substantial degree of power in a
market for goods or services; or
(b) a corporation, and a body corporate that is, or 2 or more bodies
corporate each of which is, related to that corporation, together
have a substantial degree of power in a market for goods or
services,
the corporation shall be deemed for the purposes of this section to have
a substantial degree of power in that market.";
(c) by omitting from sub-section (3) "being in a position substantially to
control" and substituting "having a substantial degree of power in";
( d) by omitting from sub-section (3) "to determine the prices, or" and
substituting "substantially to affect the prices, or substantially to"; and

5

10

(e) by omitting sub-section ( 4) and substituting the following sub-section:
"( 4) A reference in ,this section to having a substantial degree of
power in a market for goods or services shall be construed as a
reference to having a substantial degree of power in such a market
either as a supplier or as an acquirer of goods or services in that
market.".
·
Resale price maintenance
13. Section 48 of the Principal Act is amended(a) by omitting "corporation or other"; and
.
(b) by adding at the end thereof the following sub-section:
"(2) In sub-section (1 ), 'person' includes every association, body or
organization, whether incorporated or not.".
Price discrimination
14. Section 49 of the Principal Act is amended. (a) by omitting sub-section ( 1) and substituting the following sub-section:
" ( 1) A corporation shall not, in trade or commerce, discriminate
between purchasers or proposed purchasers of goods of like grade and
quality in relation to( a) the prices charged or to be charged for the goods;
(b) any discounts, allowances; rebates or credits given or allowed
or to be given or allowed in relation to the supply of the goods;
( c) the provision or proposed provision of services in respect of the
goods; or
( d) the making of payments for services provided or to be provided
in respect of the goods,
if the discrimination is of such magnitude or is of such a recurring or
systematic character that it· has or is likely to have the effect of
lessening competition in a market for goods, being a market in which
the corporation supplies, or those purchasers or proposed purchasers
supply, goods.";
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(b) by omitting from paragraph (2) (a) "to the purchasers; or" and
substituting "or are to be supplied to the purchasers or proposed
Purchasers·"·
' '
( c) by inserting after paragraph ( 2) (b) the following word and
paragraph:
·
"; or (c) the purchasers or proposed purchasers who do not or
would not receive the benefit of the discrimination are or
would be able to purchase goods of like grade and quality
from a competitor of the supplier on terms in relation to
the matters to which the discrimination relates no less
favourable than the terms in relation to those matters
available to the purchasers or proposed pu,rchasers who
receive or would receive the benefit of the
discrimination."; and
( d) by adding at the end thereof the following sub-section:
" ( 6) In this section, 'proposed purchaser', in relation to goods,
means a person who has entered into negotiations with respect to the
purchase of the goods.".
Mergers and other acquisitions
15. Section 50 of the Principal Act is amended( a) by omitting sub-sections (1), (2) and (3) and substituting the
following sub-sections:
" ( 1) A corporation shall not acquire, directly or indirectly; any
shares in the capital, or any assets, of a body corporate if, as a result of
the acquisition, there would be, or be likely to be, a substantial
lessening of competition in a substantial market for· goods or services in
Australia or in a State.
"(2) A person other than a corporation shall not acquire, directly or
indirectly, any shares in the capital, or any assets, of a corporation if, as
a result of the acquisition, there would be, or be likely to be, a
substantial lessening of competition in a substantial market in which
the corporation acquires or supplies goods or services in Australia or in
a State.
"(3) Without limiting or otherwise affecting the operation of
sub-section (2), a person other than a corporation shall not acquire,
directly or indirectly, any shares in the capital, or any assets, of a body
corporate that holds shares in the capital of a corporation if, as a result
of the acquisition, by virtue of the interest in the shares of the
corporation indirectly obtained by the person by reason of the
acquisition, there would be, or be likely to be, a substantial lessening of
competition in a substantial market in which the corporation acquires
or supplies goods or services in Australia or in a State."; and,
(b) by omitting from sub-section (4) "corporation" (wherever occurring)
and substituting "person".
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16. After section 50 of the Principal Act the following section is inserted:

Acquisitim11s outside Australlia
"50A. ( 1) Where a person acquires, outside Australia, otherwise than by
reason of the application of paragraph ( 8) (b), a controlling interest in any
body corporate and, by reason, but not necessarily by reason only, of the
application of paragraph (8) (b) in relation to the acquisition of that
controlling interest, acquires a controlling interest in a corporation or each of 2
or more corporations, the Tribunal may, on the application of the Minister, the
Commission or any other person, make a declaration that the Tribunal(a) is satisfied that, as a result of the last-mentioned acquisition,~ a
substantial lessening of competition in a substantial market for goods
or services in Australia or in a State has occurred or is likely to occur;
and
(b) is not satisfied in all the circumstances that that acquisition has
resulted, or is likely to result, in a benefit to the Australian public that
outweighs, or is likely to outweigh, the detriment to the Australian
public constituted by the lessening of competition that has occurred, or
is likely to occur, as the case may be.
"(2) A corporation to which an application under sub-section ( 1) relates
shall be given notice of the application and may appear in the proceedings.
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"(3) An application under sub-section (1) may be made at any time within
12 months after the·date of the acquisition first referred to in that sub-section in
relation to which the application is made.
"(4) The Tribunal may, on the application of the Minister, the
Commission or any other person, or of its own motion, revoke a declaration
made under sub-section ( 1).

25

"(5) The Tribunal shall state in writing its reasons for making, refusing to
make or revoking a declaration under sub-section ( 1).
" ( 6) After the expiration of 3 months after a declaration is made under
sub-section ( 1) in relation to the acquisition of a controlling interest in a
corporation or in 2 or more corporations, the corporation, or each of the
corporations, as the case may be, shall not, while the declaration is in force,
carry on business in the market to which the declaration relates.

"(7) Sub-section ( 1) does not apply in relation to an· acquisition first
referred to in that sub-section if sub-section 50 (1), (2) or (3) applies in
relation to that acquisition.

30
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''(8) For the purposes of this section(a) a person shall be taken to hold a controlling interest in a body
corporate if the body corporate is, or, if the person were a body
corporate, would be, a subsidiary of the person (otherwise than by
reason of the application of paragraph 4A ( 1) (b)); and
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(b) where a person holds a controlling interest (including a controlling
interest held by virtue of another application or other applications of
this paragraph) in a body corporate and that body corporate-

5

(i) controls the composition of the board of directors of ·another
body corporate;
·
(ii) is in a position to cast, or control the casting of, any votes that
might be cast at a general meeting of another body corporate; or
(iii) holds shares in the capital of another body corporate,

10·

the person shall be deemed (but not to the exclusion of any other
person) to control the composition of that board, to be in a position to
cast, or control the casting of, those votes or to hold those shares, as the
case may be.".
Exceptions
17. Section 51 of the Principal Act is amended-

15

(a) by omitting from sub-section (2) "45D, 45E or"; and
(b) by adding at the end thereof the following sub-section:

20

"(5) Without limiting by implication the generality of a reference in
this section to an act or a thing, such a reference includes a reference to
a contract, arrangement or understanding or to any act or thing done in
relation to a contract, arrangement or understanding or in relation to
the making of a contract or arrangement or arriving at an
understanding.".

18. After section 51 of the Principal Act the following section is inserted in
Division 1 of Part V:
25

30

Interpretation
"5 lA. ( l) For the purposes of this Division (other than section 52), where
a corporation makes a statement or representation with respect to any future
matter (including the doing of, or the refusing to do, any act) and the
corporation does not have reasonable grounds for making the .statement or
representation, the statement or representation shall be taken to be misleading.
"(2) The onus of establishing that a corporation had reasonable grounds
for making a statement or representation referred to in sub-section ( 1) is on the
corporation.

35

" ( 3) Sub-section ( 1) shall not be taken to limit by implication the meaning
of a reference in this Division to a misleading ·statement, a statement that is
misleading in a material particular or conduct that is misleading or is likely or
liable to mislead.".
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Misleading or deceptive conduct
19. Section 52 of the Principal Act is amended by inserting after
sub-section ( 1) the following sub-section:
· " ( 1A) For the purposes of sub-section ( 1), conduct shall not be taken to be
misleading or deceptive or to be likely to mislead or deceive by reason only that
it is defamatory.".

5

20 •. After section 52 of the Principal Act the following section is inserted:
Unconscionable conduct relating to contracts and proposed contracts
"52A. ( 1) A corporation shall not, in trade or commerce( a) make a contract if the contract would be unconscionable in all the · 10
·circumstances relating to the contract at the time when it is proposed
to be made (in this section referred to as the "relevant time");
(b) vary a contract, includin;g a contract in force at the commencement of
this section, if the contract would, as a result of the· variation, be
unconscionable in all the circumstances relating to the contract at the
15
time of the variation (in this section also referred to as the "relevant
•time"); or
( c) otherwise engage in unconscionable conduct in relation to a contract
(including a contract in force at the commencement of this section) or
a proposed co.ntract, whether or not the. corporation is or is to be a
20
party to the contract or the proposed contract.
"(2) For the purpose of determining whether a corporation has
contravened sub-section ( 1) in relation to a contract or a proposed contract,
the Court shall have regard to all the circumstances of the case·, including the
weight to be given in the. case to the principle of the need for certainty in
commercial transactions and such of the following matters as it considers
relevant:
(a) the relative strengths of the bargaining ·positions of the parties to the
contract or the persons who would be parties if the proposed contract
were entered into (in this section referred to as the 'proposed parties');
(b) whether any provisions of the contract or the proposed contract are or
would be unreasonably difficult to comply with or are not or would not
be reasonably necessary for the protection of the legitimate interests of
any party to the contract or proposed party to the proposed contract;
( c) whether, in the case of a contract, prior to or at the relevant time, its
provisi9ns were the subject of negotiation and, if so, whether any party
to the contract could have negotiated successfully for the addition,
omission or variation of any provision;
·(d) in the case of a contract, the consequences reasonably foreseeable at
the relevant time of compliance or non-compliance with, or
contravention of, any or ai1'of the provisions of the contract;
. (e) whether, in the case of a contract, any party to the contract, prfor to
the relevant time, failed to disclose information of a material kind to
any other party to the contract;
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( f) whether any provisions of the contract limit or purport to limit or any
provisions of the proposed contract would limit(i) the liability of any party to the contract or proposed party to
the proposed contract for a breach of a provision of the
contract or proposed contract; or
(ii) the remedies available in the event of such a breach;
(g) whether(i) any party (other than a body corporate) to the contract or
proposed party (other than a body corporate) to the proposed
contract was not reasonably able to protect his interests; or
(ii) any person who represented any party to the contract or
proposed party to the proposed contract was not reasonably
able to protect the interests of the person whom he represented,
because of his age or the state of his physical or mental capacity;
(h) the relative economic circumstances, educational background and
literacy of(i) each party (other than a body corporate) to the contract or
each proposed party (other than a body corporate) to the
proposed contract; and
(ii) any person who represented a party to the contract or proposed
party to the proposed contract;
(j) where the contract or proposed contract is wholly or partly in
writing-its form and intelligibility;
(k) the extent (if any) to which the provisions of the contract or proposed
contract and their legal and practical effect were accurately ~xplained
by any person to any party or proposed party and whether the party or
proposed party understood the provisions and their effect;
(m) whether any undue influence or unfair pressure was exerted on, or
unfair tactics were used against, any party to the contract or proposed
party to the proposed contract(i) by any other party to the contract or proposed party to the
proposed contract;
(ii) by any person acting or appearing or purporting to act for or on
·
behalf of any such person;
(iii) in the case of a contract-'by any person to the knowledge of
any other party to the contract or of any person acting or
appearing or purporting to act for or on behalf of any other
party to the contract; or
(iv) in the case of a proposed contract-by any person to the
knowledge of any other proposed party to the proposed
contract or of any person acting or appearing or purporting to
act for or on behalf of any other proposed party to the proposed
contract;
(n) if, in the case of a contract for the acquisition of goods or services, at
the relevant time a contract for the acquisition of identical or
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equivalent goods or services could have been made with another
supplier, the difference (if any) between the price of the identical or
equivalent goods or services that would have been payable under the
last-mentioned contract and the price of the goods or services payable
under the first-mentioned contract;
(p) whether, and if so to what extent, the contract or proposed contract as
a whole favours any party to the contract or proposed party to the
proposed contract even if no single provision of the contract or
proposed contract is unreasonable;
(q) the commercial or other setting, and the purpose and effect, of the
contract or proposed contract; and
(r) the. conduct of the parties to the contract or proposed parties to the
proposed contract in relation to any similar or related contract to
which any of them is or was .a party or proposed contract to which any
of them is or was a proposed party.

5
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"(3) Paragraphs (2) (a) to (r) are not intended to imply a limitation of the
matters to which the Court may have .regard for the purpose of determining
whether a corporation has contravened sub-section ( 1).
" ( 4) A corporation shall not be taken for the purposes of this Act to engage
in unconscionable conduct in relation to a contract by reason only that the
corporation institutes legal proceedings in relation to the contract or refers a·
dispute or claim arising out of, or in relation to, the contract to arbitration in
accordance with the contract.
"(5) In determining for the purposes of this Act whether a contract is
unconscionable, the Court shall not have regard to any oppressiveness or
injustice arising from circumstances that were not reasonably foreseeable at the
time when the contract was made or varied, as the case requires.
"(6) In determining for the purposes of this Act whether a corporation has
contravened sub-section ( 1), the Court may have regard to conduct engaged in,
or circumstances existing, before the commencement of this section.

20
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"(7) This section does not apply to a contract of employment or service to
the extent that, under any other Act or any law of a State or Territory, an
industrial award, industrial agreement or industrial determination applies to
that contract.".

False representatim11s
21. Section 53 of the Principal Act is amended by inserting after paragraph
(b) the following paragraph:
"(bb) falsely represent that a particular person has agreed to acquire goods
or services;".
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False representations and other misleading or offensive condud
in relation to land
22. Section 53A of the Principal Act is amended by omitting from
sub-section (2) "cause or permit a servant or agent of the corporation to use, at
a place of residence," and substituting "use, at a place of residence, business or
employment,".

23. Section 53B of the Principal Act is repealed and the following section is
substituted:

10

15

Misleading conduct in relation to emplloyment
"53B. A corporation shall not, in relation to employment that is to be, or
may be, offered by the corporation or by another person, engage in conduct that
is liable to mislead persons seeking such employment as to the availability,
nature, terms or conditions of, or any other matter relating to, such
employment.".

24. (1) Section 58 of the Principal Act is repealed and the following
section is substituted:
Accepting payment withmllt intending or being able to supply as ordered
"58. A corporation shall not, in trade or commerce, accept payment or
other consideration for goods or services where, at the time of the acceptance-

20

( a) the corporation intends(i) not to supply the goods or services; or
(ii) to supply goods or services materially different from the goods
or services in respect . of which the payment or other
consideration is accepted; or

25

(b) there are reasonable grounds to expect that the corporation will not be
able to supply the goods or services within such time as is specified in
the contract for the supply of those goods or services or, if no time is so
specified, within a reasonable time.".
(2) The amendment made by sub-section ( 1) applies only in relation to
contracts made after the commencement of this section.

30

Misleading statemen~s alboallt certain llmsiness activities

25. Section 59 of the Principal Act is amended by inserting in sub-section
( 1) "or from" after "at".
Coercicm at place of residence, business or employment
35

26. Section 60 of the Principal Act is amended by omitting "cause or permit
a servant or agent of the corporation to use, at a place of residence," and
substituting "use, at a place of residence, business or employment,".
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Pyramid selling
27. Section 61 of the Principal Act is amended( a) by omitting paragraph ( 4) (b) and substituting the following
paragraph:
"(b) the goods or services so provided are to be supplied to or for
5
other persons under transactions arranged or effected by persons who participate in the scheme (each of whom is in this
section referred to as a 'participant'), being persons not all of
whom are promoters."; and
10
(b) by omitting paragraph (5) (a) and substituting the following
paragraph:
" (a) a scheme shall be taken to include the element referred to in
paragraph ('4) (b) whether a participant who is not a
promoter acts \in relation to a transaction referred to in that
paragraph in the capacity of a servant or agent of the promoter
15
or of one of the promoters or in any other capacity;".
·
Product safety standards
28. Section 62 of the Principal Act is amended by omitting sub-sections
(2AA), (2A), (2B) and (2c) and substituting the following sub-section:
"(2A) A corporation shall not export goods that are intended to be used, or
are of a kind likely to be used, by a consumer, being goods of a kind to which
paragraph ( 1) (a) or (b) applies, unless the Minister has, by notice in writing
given to the corporation, approved the export of those goods.".
Unsolicited credit and debit cards
29. Section 63A of the Principal Act is amended(a) by omitting from sub-section (1) "credit" (first occurring) and
substituting "prescribed";
(b) by omitting from paragraph (1) (b) "credit card" (wherever
occurring) and substituting "prescribed card of the same kind";
( c) by omitting from sub-section (2) "credit" and substituting
"prescribed"; and
(d) by inserting after the definition of "credit card" in sub-section (3) the
following definitions:
"'debit card' means any article of a kind commonly known as a debit ·
. card or any similar article intended for use in obtaining cash,
goods or services;
'prescribed card' means a credit card, a debit card or a card that
may be used as a credit card and a debit card.".
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Assettion of right to payment for unsolicited goods or services or for
making entry in directory
40
30. ( 1) Section 64 of the Principal Act is amended by omitting sub-sections '
(2) and (2B).
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(2) The amendments made by sub-section ( 1) apply only in relation to the
supply of goods or services after the commencement of this section. ·
Liability of recipient of unsolicited goods
5

31. (1) Section 65 of the Principal Act is amended by omitting sub-section
(6).
(2) The amendment made by sub-section ( 1) applies only in relation to the
supply of goods after the commencement of this section ..
32. Section 73 of the Principal Act is repealed and the following section is
substituted:
·
·

1O
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Liability for loss or damage from breach of certain contracts
"73. ( 1) Where( a) a corporation (in this section referred to as the 'supplier') supplies
goods, or causes goods to be supplied, to a related credit provider of the
supplier and a consumer enters into a contract with the related credit
provider for the provision of credit in respect of the supply by way of
sale, lease, hire or hire-purchase of the goods to the consumer; or
(b) a consumer enters into a contract .with a related credit provider of.a
corporation (in this section also referred to as the 'supplier') for the
provision of credit in respect of the supply by the supplier of services to
the consumer,
and the consumer suffers loss or damage as a result of a breach of a condition
that is implied in the contract by virtue of section 70, 71 or 72 or of a warranty
that is implied in the contract by virtue of section 74, the supplier and the
related credit provider are, subject to this section, jointly and severally liable to
the consumer for the amount of the loss or damage, and the consumer may
recover that amount by action in accordance with this section in a court of
competent jurisdiction.
·
"(2) Where-
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(a) a corporation (in this section also referred to as the 'supplier') supplies
goods, or causes goods to be supplied, to a credit provider who is not a
related credit provider of the supplier and a consumer enters into a
qmtract with the credit provider for the provision of credit in respect
of the supply by way of sale, lease, hire or hire-purchase of the goods to
the consumer; or
(b) a consumer enters into a contract with a credit provider for the
provision of credit in respect of the supply of services to the consumer
by a corporation (in this section also referred to as the 'supplier') of
which the credit provider is not a related credit provider,
and the consumer suffers loss or damage as a result of a breach of a condition
that is implied in the contract by virtue of section 70, 71. or 72 or of a warranty
that is implied in the contract by virtue of section 74, the credit provider is not
under any liability to the consumer for the amount of the. loss or damage, but
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the consumer may recover that amount by action in a court of competent
jurisdiction against the supplier.
"(3) A related credit provider of a particular supplier is not liable to a
consumer · by virtue of sub-:section ( 1) in proceedings arising under that
5
sub-section if the credit provider establishes(a) that the credit provided by him to the consumer was the result of an
approach made to him by the consumer that was not induced by the
supplier; or
(b) that(i) · after due inquiry before becoming a related credit provider of
10
the supplier, he was satisfied that the reputation of the supplier
in respect of his financial standing and business conduct was
good; and
(ii) after becoming a related credit provider of the supplier but
before the contr;ict to which the proceedings relate was entered · 15
into, he had not had cause to suspect, and had not suspected,
that( A) the consumer might, if the contract was entered into, be
entitled to recover an amount of loss or damage suffered
as a result of a breach of a condition or warranty
20
referred to in sub-section ( 1); and
(B) the supplier might be unable to meet his liabilities as and
when they fell due.
1

" ( 4) Subject to sub-section ( 5), in any proceedings in relation to .a contract
referred to in paragraph ( 1) (a) .or (b) in which a credit provider claims
damages or an amount of money from a consumer, the consumer may set up the
liability of the credit provider under sub-section ( 1) in diminution or extinction
of the consumer's liability.
"(5) Subject to sub-section (6), a consumer may not, in respect of a
liability for which, by reason of this section, a supplier and a related credit
provider are jointly and sev~rally liable(a) bring proceedings to recover an amount of loss or damage from the
credit provider; or
(b) where proceedings are brought against the consumer by the credit
provider, make a counter-claim or exercise the right conferred by
sub-section ( 4) against the credit provider,
unless he brings the action against the supplier and the credit provider jointly
or' in the case of counter-claim or right conferred by sub-section ( 4)' claims in
the proceedings against the supplier in respect of the liability by third-party
proceedings or otherwise.
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. "(6) Sub-section (5) does not apply in relation to proceedings where( a) the supplier has been dissolved or is commenced to be wound up; or ·
(b) in the opinion of the court in which the proceedings are taken, it is not
reasonably likely that a judgment obtained against the supplier would

40
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be satisfied and the court has, on the application of the consumer',
declared that sub-section ( 5) does not apply in relation to the
proceedings.

(7) Where, in proceedings arising under sub-section ( 1), judgment is
given against a supplier and a related credit provider( a) the supplier is liable to the credit provider for the amount of the
liability of the credit provider and, unless the court in which the
proceedings are taken otherwise determines, for the amount of costs (if
any) reasonably incurred by the credit provider in defending the
proceedings; and
(b) the judgment(i) shall not be enforced against the credit provider unless a
written demand made on the supplier for satisfaction of the
judgment has remained unsatisfied for not less than 30 days;
and
'
(ii) may be so enforced only to the extent that the consumer has
not received satisfaction of the judgment from the supplier.
G6
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8) Where, in proceedings arising under sub-section ( 1), judgment is
given against a supplier and a related credit provider and a right conferred by
sub-section ( 4) is established against the credit provider, the consumer( a) shall not receive the benefit of that right unless a written demand made
on the supplier for satisfaction of the judgment has remained
unsatisfied for not less than 30 days; and
(b) may receive the benefit of that right only to the extent that the
consumer has not received satisfaction of the judgment from the
supplier.
'
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"(9) Notwithstanding any other law, where, in proceedings arising under
sub-section ( 1), judgment is given against a supplier and a related credit
provider or against a related credit provider for an amount of loss or damage,
the court in which the proceedings are taken shall, on the application of the
consumer, unless good cause is shown to. the contrary, award interest to the
consumer against the supplier and credit provider or against the credit
provider, as the case may be, upon the whole or a part of the amount, from the
time when the consumer became entitled to recover the amount until the date
on which the judgment is given, at whichever of the following rates is the
greater:
(a) where the amount payable by the consumer to the credit provider for
the obtaining of credit in connection with the goods or services to
which the proceedings relate may be calculated at a percentage rate
per annum-that rate or, if more than one such rate may be calculated,
the lower or lowest of those rates;
(b) 8% or such other rate as is prescribed.
"(10) In determining whether good cause is shown against awarding
interest under sub-section (9) on the whole or part of an amount of loss or
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damage, the court shall take into account any payment made into court by the
supplier or credit provider.
" ( 11) Where a judgment given in proceedings arising under sub-section ( 1)
is enforced against a related credit provider of a particular supplier, the credit
provider is subrogated to the extent of the judgment so enforced to any rights
that the consumer would have had but for the judgment against the supplier or
any other person.

.5

"(12) Sub-section (1) does not apply in relation to a contract between a
consumer· and a related credit provider of a supplier where the contract was
entered into under an agreement by which the credit provider, in the course of a
business carried on by him, agrees with the consumer(a) to satisfy on behalf of the consumer liabilities of the C\msumer to
another person in respect of payment for goods or services supplied by
that other person to the cqnsumer from time to time; and
•

10

I

. (b) to provide credit to the consumer in respect of payment by the
consumer of amounts owing from time to time to the credit provider in
respect of the satisfaction by the credit provider of those liabilities on
.behalf of the consumer.

15
\

" ( 13) In this section' credit provider' means a corporation providing, or proposing to provide, in
the course of a business carried on by the corporation, credit to
consumers in relation to the acquisition of goods or services;

20

'related credit provider', in relation to a supplier, means a credit provider-·
(a) with whom the supplier has a contract, arrangement or
understanding relating to(i) the supply to the supplier of goods in which the supplier
deals;

25

(ii) the business carried on by the supplier of supplying
goods or services; or .
(iii) the provision to persons to whom goods or services are
supplied by the supplier of credit in respect of payment
for those goods or services;

30

(b) to whom the supplier, by arrangement with the.credit provider,
.regularly refers persons for the purpose of obtaining credit;
(c) whose forms of contract or forms of application or offers for
credit are, by arrangement ·with the credit provider, made
available to persons by the supplier; or
(d) with ·whom the supplier has a contract, arrangement or
understanding under which contracts or applications or offers
for credit from the credit provider may be signed by persons at
premises of the supplier.".

35
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Wananties in relation to the supply of services
33. (1) Section 74 of the Principal Act is amended by omitting sub-section

(3).
5

(2) The amendment made by sub-section ( 1) applies only in relation to
contracts made after the commencement of this section.
Interpretation
. 34. Section 74A of the Principal Act is amended by omitting sub-section
( 1) and substituting the following sub-section:

"(1) In this Division10

'acquire', in relation to goods or an interest in goods, includes acquire by
way of gift or by operation oflaf;
'

15

'consumer', in relation to goods, means a person taken to have acquired the
goods as a consumer by virtue of section 4B or any other person who
acquires the goods by acquiring from the first-mentioned or any other
person the whole interest that was acquired by the first-mentioned
person in the goods;
'express warranty', in relation to goods, means an undertaking, assertion or
statement in relation to'
(a) the quality, performance or characteristics of the goods;

20

(b) the provision of services that are.or may .at any time be required
in respect of the goods; or
( c) the supply of parts that are or may at any time be required for
the goods,

25

given or made in connection with the supply of the goods or in
connection with the promotion by any means of the supply or use of
the goods, the natural tendency of which is to induce persons to acquire
the goods;
'manufactured' includes grown, extracted, produced, processed and
assembled;

30

'supply', in relation to goods, includes supply by way of gift.".
Actions hn respect of goods of unmerchantable q uallity
35. Section 74D of the Principal Act is amended-,
(a) by omitting from paragraph (1) (d) "or any person who derives title to
the goods through or under the consumer"; and

' 35

(b) by omitting from sub-section (1) "or person who so derives title to the
goods" (wherever occurring).

y•
l
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Actions in respect of failure to provide facilities for repairs or parts
36. Section 74F of the Principal Act is amended by omitting all the words.
preceding paragraph ( 1) ( c) and substituting the following:
"( 1) Where( a) a corporation, in trade or commerce, supplies goods (otherwise than
by way of sale by auction) manufactured by the corporation to a
consumer; or
(b) a corporation, in trade or commerce, supplies goods manufactured by
the corporation to another person who acquires the goods for re-supply
and a person (whether or not the person who acquired the goods from
the corporation) supplies the goods (otherwise than by way of sale by
auction) to a consumer,·
and-".
Actions in respect of non-compl'iance with express warranty
37. Section 74G of the Principal Act is amended(a) by omitting all the words before paragraph ( 1) ( c) and substituting
the following:
" ( 1) Where( a) a corporation, in trade or commerce, supplies goods (otherwise
·than by way of sale by auction) manufactured by the
corporation to a consumer; or
(b) a corporation, in· trade or commerce, supplies goods
manufactured by the corporation to another person who
acquires the goods for re-supply and a person (whether or not
the person who acquired the goods from the corporation)
supplies the goods (otherwise than by way of sale by auction) to
a consumer,
and-"; and
(b) by omitting paragraph (2) (a) and substituting the following
paragraph:
" (a) an undertaking, assertion or statement in relation to(i) the quality, performance or characteristics of goods;
(ii) the provision of services that are or may at any time be
required in respect of goods; or
(iii) the supply of parts that are or may at any time be
required for goods,
was· given or made in connection with the supply of the goods
or in connection with the promotion by any means of the
supply or use of the goods; and".
Interpretation
38. Section 75B of the Principal Act is .amended by adding at the end
thereof the following sub-sections:
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"(2) A reference in a provision of this Part, other than sections 78 and 80,
to a contravention of, or of a provision of, Part IV does not include a reference
to a contravention of sub-section 50A· (6).
5
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"(3) A reference in a provision of this Part, other than sections 80 and 83,
to a contravention of, or of a provision of, Part V does not include a reference to
a contravention of section 52A.".
Pecuniary penalties
39. (1) Section 76 of the Principal Act is amended( a) by inserting in sub-section (1) ",subject to sub-section (2)," after "the
Court may";
(b) by omitting from sub-section ( 1) "$50,000" and "$250,000" and
substituting respectively "$100,000" and ''$500,000"; and
·
( c) by omitting sub-section (2) and substituting the following sub-section:
"(2) The Court may not ihake an order under. sub-section (1)
against a person who has, by reason of sub-section 96 (3A),
contravened or attempted to contravene, or been involved in· a
contravention of, section 48. ".
(2) Notwithstanding the amendmerits made by sub-section ( 1), the
provisions of section 76 of the Principal Act continue to apply, after the
commencement of this section, to and in relation to conduct engaged in before
that commencement as if those amendments had not been made.
Civil action for recovery of pecuniary penalties
40. Section 77 of the Principal Act is amended by adding at the end thereof
the foilowing sub-section:
·
·
·
·
" ( 3) In proceedings referred to in sub-section ( 1), the Minister and the
Commission have the same rights as a party in civil proceedings not being
proceedings for the recovery of a pecuni~.ry penalty.".
Offences against Part V ·
41. (1) Section 79 of the Principal Act is amended-·
(a) by omitting from paragraph ( 1) (a) "$10,000" and substituting
"$20 000"·
'
'
(b) by omitting from paragraph ( 1) (b) "$50,000" and substituting
"$100,000"; and
( c) by adding at the end thereof the following sub-sections:
" ( 4) In proceedings under this section against a person for
contravening a provision of Part V, the Court may-·
(a) grant an injunction under section 80 against the person in
relation to(i) the conduct that constitutes, or is alleged to constitute,
the contravention; or
(ii) other conduct of that kind; or

22
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(b) make an order under section 80A m relation to the
contravention.
·'

"(5) A prosecution for an offence against sub-section (1) may be
commenced within 3 years after the commission of the offence.".
(2) ·Notwithstanding the amendments made by paragraphs (1) (a) and
(b), the provisions of section 79 of the Principal Act continue to apply, after
the commencement of this section, to and in relation to offences committed
before that commencement as if those amendments had not been made.

5

42. (1) After section 79 of the Principal Act the following section is
inserted:

10

Enforcement of payment of certain fines
"79A. (1) Where a person on whom a fine has been imposed for an offence
against section 79, 87A, 155 or lq2A defaults in payment of the fine, the Court
may( a) in respect of the fine(i) make an order imposing a sentence of imprisonment on the
person; or
(ii) where the law of the State or Territory in which the person was
convicted permits the making of community service orders or
periodic detention orders in default of payment of fines-make
such an order against the person;
(b) exercise any power that the Court has apart from this section with
respect to the enforcement and recovery of fines imposed by the Court;
or
(c) make an order, on the application of the Minister or the Commission, ,
declaring that the fine is to have effect, and may be enforced, as if it
were a judgment debt under a judgment of the Court.
''(2) Where a person fails to comply with a community service order or a
periodic detention order made against him under sub-section ( 1) in respect of a
fine, the Court may, having regard to the extent (if any) of the person's
compliance with the order, make an order( a) reducing the fine;
(b) imposing a sentence of imprisonment on the person in respect of the
fine; or
·
(c) reducing the fine and imposing a sentence of imprisonment on the
person in respect of the fine as so reduced.
"(3) Where the Court makes an order under sub-section (1) or (2)
imposing a sentence of imprisonment on a person in respect of a fine, the Court
may, at any time before the order is executed in respect of the fine, allow the
person a specified time in which to pay the fine or allow him to pay the fine by
specified instalments, and, in that case( a) the order imposing the sentence of imprisonment in respect of the fine
shall not be executed unless the person fails to pay the fine within that
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time or fails to pay an instalment at or before the time when it becomes .
payable, as the case may be;
(b) if the person pays the fine within that time or pays all the instalments,
as the case may be, the order shall be deemed to have been discharged
·
in respect of the fine; and
( c) if the person is imprisoned in respect of the fine in pursuance of the
order but, before being so imprisoned, has paid part of the fine,
sub-section ( 5) applies in relation to him as if the amount of the fine
were the part of the fine remaining unpaid immediately before his
·being so imprisoned.
"( 4) Where a person imprisoned by virtue of an order made under
sub-section ( 1) or (2) in respect of a fine gives security for the payment of the
fine, the Court ~hall cancel the order in respect of the fine.
"(5) Subject to sub-section (7), an order made under sub-section (l} or (2)
in respect of a fine ceases to have effect i~ respect of the fine( a) on payment of the fine; or
(b) if the fine is not paid-according to the following table:

Amount of fine unpaid
$1,500 and under
. . . . .
Over $1,500 and not more than $3,000
Over $3,000 and not more than $5,000
Over $5,000 and not more than $7,500
Over $7 ,500 and not more than $10,000
Over $10,000 and not more than $12, 500
Over $12,500 and not more than $15,000
Over$ I 5,000 and not more than $17,500
Over$17,500
. . . . . . . .

Period after
commencement of imprisonment
on the expiration of which
order ceases to have effect
I month
3 months
6 months
9 months
12months
15 months
18 months
21 months
2years

"(6) Subject to sub-section (7), where a person is required to serve periods
of imprisonment by virtue of an order or orders made under sub-section ( 1) or
(2) in respect of 2 or more fines, those periods of imprisonment shall be served
consecutively.
35
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"(7) Where( a) a person would, but for this sub-section, be required by virtue of an
order or orders made under sub-section ( 1) or (2) in respect of 3 or
more fines to serve periods of imprisonment in respect of those fines·
exceeding in the aggregate 5 years; and
(b) those fines were imposed (whether or not in the same proceedings) for
offences constituted by contraventions that occurred within a period of
2 years, being contraventions that appear to the Court to have been of
the same nature or a substantially similar nature,
the Court shall, by order, declare that the order or orders shall cease to have
effect in respect of those fines after the person has served an aggregate of 5
years' imprisonment in respect of those fines.
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" ( 8) Section 18A of the Crimes Act 1914 does not apply with respect to the
enforcement and recovery of fines referred to in sub-section (1).
"(9) In this section'community service order', in relation to a person, means an order requiring
the person to perform such community services as are specified in the
order;

5

~periodic detention order', in relation to a person, means an order reqlfI~ing
the person to submit himself periodically to an authority specified in
the order to be detained for such period as is so specified.".
(2) The amendment made by sub-section (1) applies only in relation to
fines imposed for offences committed after the commencement of this secti~n.

10

Repeal of section 80AA

43. Section 80AA of the Principal Act is repealed.
Order to disdose information or puibiish advertisement
44. ( 1) Section 80A of the Principal Act is amended by omitting
sub-sections, (2), (3) and (4).
(2) Notwithstanding the amendments made by sub-section (1), the
provisions of section 80A of the Principal Act continue to apply, after the
commencement of this section, to and in relation to conduct engaged in before
that commencement as if those amendments had not been made.

15

20

Divestihue ·
45. Section 81 of the Principal Act is amended(a) by omitting from sub-section ( 1) "corporation" (wherever occurring)
and substituting "person";
(b) by inserting after sub-section ( 1) the following sub-section:
"(IA) Where a declaration has been made under sub-section
50A ( 1) in relation to the acquisition of a controlling interest in a
corporation, or irt each of 2 or more corporations, the Court may, on
the application of the Minister, the Commission or any other person, if
it finds, or has in a proceeding instituted under section 80 found, that
that corporation, or any of those corporations, as the case may be (in
this sub-section referred to as the "relevant corporation"), has
contravened sub-section 50A (6), by order, for the purpose of ensuring
that that acquisition ceases to have the result referred to in paragraph
50A (1) (a), direct the relevant corporation to dispose of such of its
assets as are specified in the order within such period as 1s so
specified."; and
( c) by inserting in sub-section (2) "or ( lA)" after "sub-section (1) ".
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Actions foll' damages ·
46. Section 82 of the Principal Act is amended by adding at the end thereof
the following sub-section:
5

"(3) Sub-section (1) does not apply in relation to loss or damage suffered
by a person by conduct that was, by reason of sub-section 96 ( 3A), done in
contravention of section 48. ".
47. After section 82 of the Principal Act the following section is inserted:

Orders iJrn respect of ul!ilconsciomu.ble conduct relating to contracts

10

15

20

"82A. ( 1) Where, on the application of a party to a contract, the Court is
satisfied that a corporation has contravened section 52A in relation to the
contract, the Court may, if it thinks fit, make one or more of the following
orders:
(a) an order refusing to enforce ant or all of the provisions of the contract;
(b) an order declaring the whole or any part of the contract to be void and,
if the Court thinks fit, to have been void ab initio or at all times on and
after such date before the date on which the order is made as is
specified in the order;
( c) an order varying the contract in such a manner as is specified in the
order and, if the Court thinks fit, declaring the contract to have had
effect as so varied on and after such date before the date on which the
order is made as is so specified;
( d) an order, in relation to an instrument creating or transferring an
interest in land, directing a party to the contract to execute an
instrument that-

25

(i) vanes, or has the effect of varying, the first-mentioned
instrument; or

;
30

(ii) terminates or otherwise affects, or has the effect of terminating
or otherwise affecting, the operation or effect of the
first-mentioned instrument;
( e) an order containing such ancillary or consequential provisions as the
Court thinks just.
"(2) Anapplication under sub-section (1) in relation to a contract may be
made-

O
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( a) where· the application relates to the exercise of any power or the
performance of any obligation under, or the occurrence of any activity
contemplated by, the contract-at any time not more than 3 months
before the earliest time for that exercise, performance or occurrence,
as the case may be, and not more than 2 years after the latest time for
that exercise, performance or occurrence, as the case may be; or
(b) where paragraph (a) does not apply-at. any time within 2 years after
the alleged contravention occurred.
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"(3) For the purpose of determining whether to make an order .under this
section, the Court may have regard to the conduct of the parties to the
proceeding in relation to the contract since the contravention occurred.
" ( 4) The Court may make an order under this section notwithstanding that
the contract has been fully performed.

5

"(5) Where a corporation contravenes section 52A in relation to a contract
in force at the commencement of that section, the Court may not make an order .
under this section affecting the operation of the contract before the
contravention occurred.
" ( 6) In sub-section ( 1), 'interest', in relation to land, has the same meaning
as in section 53A.".

10

Finding in proceedings to be evidl!(nce
48. Section 83 of the Principal Act is amended by inserting "under section.
82A for an order in relation to a person who is a party to a contract or" after

"application".

15

49. Section 84 of the Principal Act is repealed and the following section is
inserted:
·
Conduct by directors, servants or agents
"84. (1) Where, in a proceeding under this Part in respect of any conduct
engaged in by a body corporate, being conduct in relation to which a provision
of Part V applies, it is necessary· to establish the state of mind of the body
corporate, it is sufficient to show that a director, servant or agent of the body
corporate, being a director, servant or agent by whom the conduct was engaged
in within the scope of his actual or apparent authority, had that state of mind. ,
"(2) Any conduct engaged in on behalf of a body corporate-

20

25

(a) by a director 9 servant or agent of the body corporate within the scope
of his actual or apparent authority; or
(b) by any other person at the direction or with the consent or agreement
(whether express or implied) of a director, servant or agent of the body
corporate, where the giving of such direction, consent or agreement is
within the scope of the actual or apparent authority of the director,
serv~nt or agent,
shall be deemed, for the purposes of this Act, to have been engaged in also by
the body corporate.
"(3) Where, in a proceeding under this Part in respect of any conduct
engaged in by a person other than a body corporate, being conduct in relation to
which a provision of Part V applies, it is necessary to establish the state of mind
of the person, it is sufficient to show that a servant or agent of the person, being
a servant or agent by whom the conduct was engaged in within the scope of his
actual or apparent authority, had that state of mind.
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" ( 4) Any conduct engaged in on behalf of a person other than a body
corporate( a) by a servant or agent of the person within the scope of the actual or
apparent authority of the servant or agent; or
(b) by any other person at the direction or with the consent or agreement
(whether express or implied) of a servant or agent of the
first-mentioned person, where the giving of such direction, consent or
agreement is within the scope of the actual or apparent authority of the
servant or agent,
shall be deemed, for the purposes of the Act, to have been engaged in also by
the first-mentioned person. ·
"(5) A reference in this section to the state of mind of a person includes a
reference to the knowledge, intention, opinion, belief or purpose of the person
and the person's reasons for his intention, opinion, belief or purpose.".

15

Defences
50. Section 85 of the Principal Act is amended by inserting in paragraph
(1) (b) ",other than a person who was, at the time when the contravention
occurred, a servant or agent of the defendant or, in the case of a defendant
being a body corporate, a director of the defendant" after "person".

20

Other orders
51. Section 87 of the Principal Act is amended( a) by inserting in sub-section ( 1) ", other than conduct that, by virtue of
sub-section 96 (3A), was engaged in in contravention of section 48"
after "or V"·
'
(b) by omitting sub-section (lA) and substituting the following
sub-sections:
"(lA) Without limiting the generality of section 80, the Court may,
on the application of a person who has suffered, or is likely to suffer,
loss or damage by conduct of another person that was engaged in
(whether before or after the commencement of this sub-section) in
contravention of a provision of Part V or _on the application of the
Commission in accordance with sub-section (lB) on behalf of such a
person or 2 or more such persons, make such order or orders as the
Court thinks appropriate against the person who engaged in the
conduct or a person who was involved in the contravention (including
all or any of the orders mentioned in sub-section (2)) if the Court
considers that the order or orders concerned will compensate the
person who made the application, or the person or any of the persons
on whose behalf the application was made, in whole or in part for the
loss or damage, or will prevent or reduce the loss or damage suffered,
or likely to be suffered, by the person.
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"( lB) Where, in a proceeding instituted for an offence against
section 79 or instituted by the Commission or the Minister under
section 80, a person is found to have engaged (whether before or after
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the commencement of this sub-section) in conduct in contravention of
a, provision of Part V, the Commission may make an application under
sub-section (IA) on behalf of one or more persons identified in the
application who have suffered, or are likely to suffer, loss or damage by
such conduct, but the Commission shall not make such an application
except with the consent in writing given before the application is made
by the person, or by each of the persons, on whose behalf the
application is made.";
( c) by inserting after paragraph (2) (b) the following paragraph:
"(ba) an order refusing to enforce any or all of the provisions of
such a contract;";
1 ·

5

10

(d) by omitting from paragraph (2) (e) "and";
(e) by adding at the end of sub-section (2) the following word and
,
paragraph:
";and (g) an order, in relation to an instrument creating or
transferring an interest in land, directing the person who
engaged in the conduct or a person who was involved in
the contravention constituted by the conduct to execute
an instrument that(i) varies, or has the effect of varying, the
first-mentioned instrument; or

(ii) terminates or otherwise affects, or has the effect'
of terminating or otherwise affecting, the
operation or effect of the first-mentioned
instrument."; and
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(f) by adding at the end thereof the following sub-section:
"(6) In sub-section (2), 'interest', in relation to land, has the same
meaning as in section 53A. ".
52. After section 87 of the Principal Act the following section is inserted in
Part VI:

3C

Power of Court to prohibit payment or tiransfor of moneys or other property
"87A. (1) Where(a) proceedings have been commenced against a person for an offence
against section 79;
(b) an application has been made under section 80 for an injunction
against a person in relation to a contravention of a provision of Part V;

3

· ( c) an action has been commenced under sub-section 82 (1) against a
person in relation to a contravention of a provision of Part V; or
( d) an order under section 87 has been or may be made against a person in
relation to a contravention of a provision of Part V,

~
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the Court may, on the application of the Minister or the Commission, make an
order or orders mentioned in sub-section (2) if the Court is satisfied that-

5

10

(e) it is necessary or desirable to do so for the purpose of preserving money
or other property held by or on behalf of a person referred to in
paragraph (a), (b), ( c) or ( d), as the case may be (in this section
referred to as the 'relevant person'), where the relevant person is liable
or may be or become liable under this Act to pay moneys by way of a
fine, damages, compensation, refund or otherwise or to transfer, sell or
refund other property; and
(f) it will not unduly prejudice the rights and interests of any other person.
" ( 2) The orders referred to in sub-section ( 1) are-
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(a) an order prohibiting, either absolutely or subject to conditions, a
person who is indebted to the relevant person or to an associate of the
relevant person from making ~ payment in total or partial discharge of
the debt to, or to another person at the direction or request of, the
person to whom the debt is owed;
(b) an order prohibiting, either absolutely or subject to conditions, a
person who is holding money or other property on behalf of the
relevant person or on behalf of an associate of the relevant person from
paying all or any of the money, or. transferring, or otherwise parting
with possession of, the other property, to, or to another person at the
direction or request of, the person on whose behalf the money or other
property is held;
(c) an order prohibiting, either absolutely or subject to conditions, the
taking or sending by any person of moneys of the relevant person or of
an associate of the relevant person to a place outside the State or
Territory in which the moneys are held;
(d) an order prohibiting, either absolutely or subject to conditions, the
taking, sending or transfer by any person of other property of the
relevant person or of an associate of the relevant person to a place
outside the State or Territory in which the other property is located;
and
(e) an order appointing, where the relevant person is a natural person, a
receiver or trustee of the property or of part of the property of the
relevant person with such powers as are specified in the order.
" ( 3) Subject to sub-section ( 4), an order under this section may be
expressed to operate-

s

(a) for a period specified in the order; or

40

(b) until proceedings under any other provision of this Part in relation to
which the order was made have been concluded.
"( 4) An order under this section made on an application ex parte shall not
be expressed to operate for a period exceeding 30 days.
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"(5) A person who contravenes or fails to comply with an order by the
Court under this section that is applicable to him is guilty of an offence
punishable on conviction( a) in the case of a person not being a body corporate-by a fine not
exceeding $20,000; or
(b) in the case of a person being a body corporate-by a fine not exceeding
$100,000.

5

"(6) Nothing in this section affects the powers that the Court has apart
from this section.

·"(7) This section has effect subject to the Bankruptcy Act 1966.
"(8) A reference in this section to a person who is an associate of a relevant
person is a reference to( a) a person holding money or other property on behalf of the relevant
'
person; or
(b) if the relevant person is a body corporate-a wholly owned subsidiary
of the relevant person.".

10

15

Heading to Part VII
53. The heading to Part VII of the Principal Act is omitted and the
following heading is substituted:

''PART VU -AUTHORIZATIONS, NOTIFICATIONS AND
CLEARANCES IN RESPECT OF RESTRICTIVE TRADE
PRACTICES''.
Power of Commission to grant authorizations
54. Section 88 of the Principal Act is amended( a) by omitting sub-sections (7) and (7A);
(b) by omitting from sub-section (9) "corporation" (wherever occurring)
and substituting "person"; and
( c) by omitting sub-section ( 16) and substituting the following sub-section:
" ( 16) A corporation that has made an application to the
Commission for an authorization, or a person other than a corporation
'who has made an application to the Commission for an authorization
under sub-section (9), may at any time, by notice in writing to the
Co~mission, withdraw the application.".
Determination of applications for authorizations
55. Section 90 of the Principal Act is amended(a) by inserting at the end of sub-paragraph (8) (a) (i) "or";
(b) by omitting sub-paragraph (8) (a) (ii);
(c) by omitting sub-section (9) and substituting the following sub-section:
"(9) The Commission shall not make a determination granting an
authorization under sub-section 88 (9) in respect of a proposed
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acquisition of shares in the capital, or of assets, of.a body corporate
unless it is satisfied in all the circumstances that the proposed
acquisition would result, or be likely to result, in a benefit to the public
and that that benefit would outweigh the detriment to the public
constituted by any lessening of competition that would result, or be
likely to result, if the proposed acquisition were allowed to take
place."; and
(d) by omitting from paragraph (10) (a) ", (7) ".
Grant, revocation and variation of authrnriiations
56. Section 91 of the Principal Act is amended by inserting after
sub-section ( 1) the following sub-section:
"(lA) An authorization, other than an authorization deemed to have been
granted under sub-section 90 ( 11), comes into force on such date as. is specified
in the authorization, not being a date e;ulier than(a) where paragraph (b) does not apply-the expiration of the period in
which an application may be made to the Tribunal for a review of the
determination by the Commission of the application for the
authorization; or
(b) if an application is made to the Tribunal for such a review-the date of
the making by the Tribunal of a determination on the review.".
Heading to D,ivision 2 of Part VU
57. The heading to Division 2 of Part VU is omitted and the following
heading is substituted:

"Division 2-Notificatfons amil Clearances''.
25

30

5 35

40
0

58. After section 93A of the Principal Act the following section is inserted:
Clearances relating to mergers 2n11d. other acquisitions
"94.. ( 1) Where a person proposes(a) to acquire any shares in the capital, or any assets, of a body corporate;
or
(b) to acquire, outside Australia, a controlling interest in a body corporate
where, as a result of the acquisition, the person would acquire a
controlling interest in one or more corporations,
the person may give notice in writing to the Commission of the proposed
acquisition.
'
"(2) Where a person gives notice to the Commission UI]._,,der sub-section (i)
that the person proposes to acquire shares in the capital, or assets, of a body
corporate, the Commission may, if the Commission is satisfied that the
acquisition is not likely to result in a contravention by any person of section 50,
give notice in writing to the person stating that the Commission is so satisfied,
and, where such a ~otice has been given, proceedings for a contravention of that
section shall not be instituted in respect of that acquisition.
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" ( 3) Where a person gives notice to the Commission under sub:.section ( 1)
that the person proposes to acquire, outside Australia, a controlling interest in a
body corporate and, as a result of the acquisition, will acquire a controlling
interest in a corporation or corporations, the Commission may, if the
Commission is satisfied that the last-mentioned acquisition is not likely to result
in a substantial lessening of competition in any substantial market for goods or
services in Australia or in a State, give notice in writing to the person stating
that the Commission is so satisfied, and, where such a notice has been given, an
application shall not be made to the Tribunal for a declaration under
sub-section 50A ( 1) in relation to the acquisition.

5

10

" ( 4) A reference to the acquisition of a controlling interest in a body
corporate has the same meaning in this section as in section 50A. ".
Register
59. Section 95 of the Principal Act is amended( a) by omitting from paragraph ( 1) (f) "and"; and
(b) by adding at the end thereof the following word and paragraph:
";and (h) notices given to the Commission under sub-section
94 ( 1) and notices given by the Commission under
sub-section 94 (2) or (3) .".
Acts constituting engaging in resalle price maintenance
60. Section 96 of the Principal Act is amended(a) by inserting after sub-section ( 3) the following sub-sections:
"(3A) A person (in this section referred to as the 'relevant person')
also engages in the practice of resale price maintenance if( a) the relevant person, or a person acting on behalf of the relevant
person, makes it known to a corporation thatc the relevant
person proposes to engage in conduct, whether alone or in
concert with any other person, that will hinder or prevent the
supply of goods by any person to, or the acquisition of goods by
any person from, the corporation unless the corporation agrees
not to sell those goods at a price less than a price specified by
the relevant person; or
(b) the relevant person, or a person acting on behalf of the relevant
person, engages in conduct, whether alone or in concert with
any other person, that hinders or prevents the supply of goods
by any person to, or the acquisition of goods by any person
from, a corporation for the purpose of inducing the corporation
not to sell goods at a price less than a price specified by the
relevant person.
"(3B) For the purposes of sub-section (3A), it shall be presumed,
unless the contrary is established, that any act or thing done by a
person who is a member or officer of an association, body or
organization within the scope of his actual or apparent authority as
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such a member or officer, as the case may be, was done on behalf of the
association, body or organization."; and
(b) by adding at the end thereof the following sub-sections:
"(8) Sub-sections (4) and (6) apply in relation to sub-section (3A),
and so apply as if( a) the references to sub-section (3) were references to sub-section
(3A); and
(b) the references to a supplier were references to the relevant
person.
"(9) Sub-section (7) applies in relation to sub-section (3A), and so
applies as if( a) the reference to any of paragraphs ( 3) (a) to ( e) were a
reference to paragraph (3A) (a) or (b);
(b) the ·references to a supplier were references to the relevant
person; and
( c) all the words after paragraph (7) ( c) were omitted.
"(10) In this section, 'person' includes every association, body or
organization, whether incorporated or not.".

Applicatiolllls for review
61. Section 101 of the Principal Act is amended( a) by inserting in sub-section (1) "or under sub-section (lA), as the case
may be" after "regulations"; and
·
(b) by inserting after sub-section ( 1) the following sub-section:
"(lA) A presidential member may, on the application of a person
concerned in an application for an authorization under sub-section
88 (9), shorten the time allowed by or under the regulations within
which an application under sub-section ( 1) may be made for a review
of the determination by the Commission of the application for the
authorization if the member is satisfied that special circumstances exist
and that in all the circumstances it would not be unfair to do so.".
Power to obtain information, documents and evidence
62. ( 1) Section 15 5 of the Principal Act is amended( a) by omitting from sub-sections (5) and (6) "Penalty: $1,000 or
imprisonment for 3 months,"; and
(b) by inserting after sub-section ( 6) the following sub-section:
"(6A) A person who contravenes sub-section (5) or (6) is guilty of
an offence punis~able on conviction( a) in the case of a person not being a body corporate-by a fine
not exceeding $2,000 or imprisonment for 12 months; or
(b) in the case of a person being a body corporate-by a fine not
exceeding $10,000.".
(2) Notwithstanding the amendments made by sub-section (1), the
provisions of section 155 of the Principal Act continue to apply, after the
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commencement of this section, to and in relation to offences committed before
that commencement as if those amendments had not been made.
Disclosure of documents by Commission
63. Section 157 of the Principal Act is amended by inserting in paragraph~
( 1) ( d) "or 87 A ( 1)" after "87 (lA) ".
·

5

64. After section 162 of the Principal Act the following section is inserted:
Intimidation, &c.
"162A. A person who( a) threatens, intimidates or coerces a person; or
(b) causes or procures damage, loss or disadvantage to a person,
for or on account of his proposing to furnish or having furnished information,
or proposing to produce or having produced documents, to the Commission is
guilty of an offence punishable 0n conviction( c) in the case of a person not being a body corporate-by a fine not
exceeding $2,000 or imprisonment for 12 months; and
(d) in the case of a person being a body corporate-· by a fine not exceeding
$10,000.".
Prosecutions
65. Section 163 of the Principal Act is amended( a) by omitting sub-section ( 4) and substituting the following sub-section:
" ( 4) Proceedings before the Court in accordance with this section
shall not be instituted except with the consent in writing of the
Minister or of a person authorized by the Minister, by writing under his
hand, to give such consents.''; and
(b) by inserting in sub-section (5) "or 155"after"se.ction 118".
Inspection of, furnishing of copies of, and evidence of, documents
66. Section 165 of the Principal Act is amended-·
(a) by inserting in paragraph (2) (a) "a declaration under section 50A or"
before "a determination"; and .
(b) by omitting sub-section ( 6) and substituting the following sub-section:
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" ( 6) A copy of a declaration under section 50A or a determination
of, or undertaking given to, the Tribunal, certified to be a true copy
under the hand of the Registrar or of a Deputy Registrar, shall be
received in all courts as evidence of the declaration, determination or ·
undertaking.''.
35
Legal and financial assistance
67. Section 170 of the Principal Act is amended( a) by inserting in paragraph ( 1) (a) "or section 163A" after "Part VI";
(b) by inserting in paragraph (1) (c) "or section 163A" after "Part VI";
~

~
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(c) by inserting in paragraph (3) (b) "a declaration under sub-section
50A ( 1) or for" after "for".

NOTE
1. No. 51, 1974, as amended. For previous amendments, see Nos. 56 and 63, 1975; Nos. 88
and 157, 1976; Nos. 81, 111 and 151, 1977; Nos. 206 and 207, 1978; No. 73, 1980; Nos. 61
and 176, 1981; No. 80, 1982; and No. 39, 1983 .
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DISCUSSION PAPER : THE TRADE PRACTICES ACT AND
TRADE UNIONS

1.

INTRODUCTION

1.1 This discussion paper is issued with the Exposure Draft
Bill. of amendments to the Trade Practices Act.
It is in four
sections. Section 2 briefly describes, by way of background,
the extent to which trade practices legislation has applied to
trade unions.
Section 3 deals with the Government's proposed
repeal of
sections
45D and
45E and discusses
possible
alternative arrangements for dealing with disputes involving
secondary boy cot ts~.
Sect ion 4 considers the appropriateness
of other provisions of the Tqide Practices Act applicable to
the
conduct
of
trade
unions,
and
discusses
possible
alternative approaches for dealing with conflicts that may
arise,
or appear
to arise,
between trade practices and
industrial relations principles.
1.2 The insertion of sections 45D and 45E in the Trade
Practices Act have not, in the Government's view, enhanced in
any way the competition policy objectives reflected in the
Act, nor have they addressed the industrial relations issues
· which
underlie
virtually
all
secondary
boycott
activity
involving trade unions.
In implementing its policy to repeal
those provisions, the Government is committed to developing an
alternative mechanism to deal with those underlying issues in
an effective and practical way and the discussion in Section 3
of the the paper emphasises that Corrunonwealth and State
industrial
tribunals
have
an
important
role
here.
The
proposals discussed should in no way be
regarded as reducing
the Government's commitment to maintaining an effective and
vigorous competition policy.
1. 3 Section
4
of
the
paper
addresses
the
problem
of
conflicts, other than in relation to secondary boycotts, which
have arisen in the pas~ and are likely to arise in the future,
be tween unions pursuing their legitimate industrial aims, and
the competition prov is ions of the Trade Practices Act.
It is
apparent
that
the
existing
exemption
provisions
do
not
adequately deal with this problem.
Two kinds of solution, to
some extent complementary, are canvassed: fir st, to broaden
the legal area of exemption or 'zone of immunity' for · trade
unions, so that the potential areas of conflict between trade
union· aims and competition aims are minimised~ and secondly,
to provide machinery to facilitate the resolution of such
conflicts as can and do arise.
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1.4 Section 4 of the paper also canvasses the appropriateness
of the existing remedies of damages and pecuniary penalties
under the Trade Practices Act in\ relation to union activities,
and the question whether the remedies should be confined to
injunctive relief (perhaps further limited by being available
only on application by the Trade Practices Commission or the
Minister).
1. 5 The discussion paper is not intended to _be an exhaustive
discuss ion of the {ssues it raises, but rather a stimulus to
debate and comment by interested parties. Such comments, which
need not be restricted to the matters covered in this paper,
may be made to:

The Attorney-General,
Parliament House,
CANBERRA
A.C.T.
2600.
They will then be considered by the Attorney-General and the
Minister for Ernploymentiand Industrial Relations.
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2:THE RELEVANT LEGISLATIVE PROVISIONS
2. 1 Al though the consumer protect ion ~frov is ions in Paz; t V of
the Trade Practices Act have ·some. possible· application to
trade unions, as is mentioned .in Section 4 of thi.s .paper, by
far
the
most
significant ·application
or . potential
application - of the Act comes from the provisions of Part IV,
which
prohibit
various · anti-compe ti ti ve.
practices.
The
provisions which are most likely to have some application to
trade unions are:
Section 45, which prohibits corporations· making or
giving
effect
to
a
provisiol!
of
a
contract,
arrangement or understanding which has the purpose
or effect of substantially lessening competition in
a market. It is not clear whether thi~ provision, to
the extent that it relies on the constitutional
corporations
power,
applies
directly
to
trade
unions.
However, trade unions would still. be caught
by the extended operation of the Act where they
entered in to agreements which relate to over seas or
interstate
trade or
commerce.
Section
45A,
an
associated provision,
deems that
any
agreements
rel a ting to pr ice subs tan ti ally lessen competition:
ie.,
no
proof
of
substantial
lessening
of
competition is required;
Sections
45D and
45E,
which· prohibit secondary
boycotts generally
(although typically these are
engaged in mainly by a trade union, its officials or
its members}, and agreements with a trade union and
a third party to cease to deal with a company which
that third party is normally accustomed to supplying
or
from
which
it
is
normally
accustomed
to
acquiring.
These
and
related
provisions
are
described in greater detail in Section 3 of this
paper;
Section 48, which (when read in conjunction with
Part VIII
of
the
Act)
prohibits
resale
price
maintenance (RPM} by suppliers of goods. Broadly,
RPM involves a supplier requiring a reseller not to
sell
at
less
than
a
pr ice
specified
by
the
supplier.
A trade
union does
not
·(in
normal
circumstances}
supply goods and therefore cannot
itself engage in RPM - other than by way of aiding
and abetting it
but secondary boycott activity
which results in price maintenance is subject to
section 45D;
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Sections
pecuniary

76-7,
80
and
82,
which
provide
for
penalty,
injunction
or
damages
respe~tively
in respect of breaches of the above
provisions~
Provision is made in sebtion 7~ fdr the
. imposition .of
a
pecuniary
penalty
of
up
to
$250,000.
Such a penalty may be only imposed on a
body corporate.
Under section 77 proceedings for
the recovery of the penalty may be taken by the
Minister or the Trade Practices Commission.
Under
section 80 an injunction may be granted on the
application of the Minister, the Trade Practices
Commission, or any other person.
A contravention of
Part IV which has caused loss or damage may, under
~ection 82, ~lso give rise to an action for dama~es
by the person who has suffered tti~t loss or damage;

Section 76 also . provides that a trade union is
caught by the Act if it counsels, procures, aids,
abets,
inducesi .or is knowingly concerned in, a
contravention by a supplier of Part IV.
Trade
unions could conceivably be caught by section 76 in
ielatfon to such involvement in contraventions of
section 46 (monopolization) section 4 7 (exclusive
aealing), section 48 (RPM) and section 49 (price
discrimination) •
2.2 There are also provisions under which relevant
union conduct may be exempted or authorized, namely:

trade

Sub-section 51 (1), which exempts. any act or thing
that is, or is of a kind specifically authorized or
approved by, or by regulations under, a Federal Act
(other than one relating to pa tents, trade marks,
designs or copyrights)
or a State Act
(unless
otherwise proser ibed by regulation under the Trade
Practices Act), or a Territory Ordinance;
Sub-section 51(2) (a), which exempts. conduct carried
out in relation to the remuneration, conditions of
employment, hours of work or working conditions of
employees (there is no exemption, however, for RPM
conduct prohibited under section 48).
The operation
of this exemption is given further consideration in
Section 4.
It should be noted that section 4 5D has
its own exemption provision in similar terms~ and
Section 88 which. enables parties to apply to the
Trade Practices Commission for
authorization of
conduct
(on public benefit grounds)
which might
·otherwise breach the restrictive trade practices
provisions (section 46 monopolization and section 48
RPM conduct cannot however be authorised).
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2.3 When
the
Trade
Practices
Commission
considers
a
contravention of the Trade Practices Act has occurred, it can
institute an action in the Federal Court for a pecuniary
penalty or for an injunction or both.
In addi tioh to action
by the Trade Practices Commission, other persons may apply for
an injunction and, where a person has suffered loss or damage
as a result of a contravention, that person may take action
under the Trade Practices Act for damages.
2. 4. The Attorney-General is empowered by section 29 of the
Trade Practices Act to give directions to the Trade Practices
Commission in connexion with the exercise of its powers and as
to matters to be given special con$ideration in determining
applications for authorization.
This however has rarely been
used in relation to Part IV of the Trade Practices Act.
2.5 In 1980, at the same time as section 45E was inserted in
the Trade Practices Act,
the Australian Conciliation and
Arbi tra ti on Commission was provided with a cone ilia t ion role
in
relation
to
secondary
9oycotts
involving
federally
registered organizations or federal awards
The relevant
provisions are section 80AA of the Trade Practices Act and
Division 5A of Part III of the Conciliation and Arbitration
Act.
These are discussed in greater detail in Section 3 below.

Fl 4
3.:

ALTERNATIVE ARRANGEMENTS FOR DEALING WITH SECONDARY
BOYCOTT DISPUTES AFTER THE REPEAL OF SECTIONS
AND 45E OF THE TRADE PRACTICES ACT

4 50

3.1 The Government's policy is for the repeal of section 45D
and 45E.
Before considering why the Government believes this
action
should
be
taken
and
what
possible
alternative
arrangements
could
then
be
established
to
resolve
satisfactorily disputes involving secondary boycott action, it
is necessary to examine the origins of these and related
provisions. Sect.l.ons 45D and 45E are reproduced in full at
Appendix A.
3.2 Section 45D operates primarily to prohibit secondary
boycotts.
The most common "secondary boycott" situation which
arises in a trade union context is
where employees refuse to
handle goods intended for a third party for the purpose of
pressuring the third party to accede to certain demands.
i

3.3 The provision has
1976 Trade Practices

it~

origins in a recommendation of the
Act
Review Committee
(the
Swanson
Committee), one of whose terms of reference was "to give
particular
a tten ti on
to ·· the
application of
the
Act
to
anti-competitive
conduct
by
employees,
and
employee
or
employer
organizations".
The relevant paragraphs
of the
Swanson Committee Report (Parliamentary Paper No. 228/1976)
are paragraphs 10 .13 to 10. 20, and these are reproduced at
Appendix B.
3.4 The Swanson Committe.e in a wide-ranging Report only
briefly discussed the problem of secondary boycotts.
The
Committee pointed to the examples of boycotts by bread
delivery drivers against r_etail outlets which were selling
cut-price bread and boycotts by petrol tanker drivers against
service station advertising cut-price petrol.
The Committee's
discussion brings out the conflict between the employees 1
concern for
job security and the need
to
maintain the
competitive process.
3. 5 The
Coinmi t tee
paragraph 10.19:

made

the

following

recommendation

at

In these circumstances we recommend that the law
provide an effective avenue of recourse for the
trader directly affected, by allowing him access to
an
independent
deliberative
body.
That
some
procedures should be available was something on
which
submissions
of
interested
parties
were
virtually unanimous."
11
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The Committee's Report continued, at paragraph 10.20:
"We make no recommendation as to whether
these
procedures for recourse should be established under
the Trade Practices Act or the Conciliation and
Arbitration Act.
The submissions were divided as to
·which approach was preferable.
However, we believe
the trad~r who is ~he object of the employees'
action should not simply have the choice of· toeing
the line or suffering substantial damage or in some
cases going out of business.
He too is entitled to
have his day in court."
3.6 Although
section
45D
is
principally concerned
with
secondary
boycotts,
some
primary
boycotts
affecting
inter-State or overseas trade are within its scope.
It
provides that a per son shall not, in concert with a second
person (typically, union members), engage in conduct that
hinders or prevents the supply of goods or services by a third
person to a fourth person, or. their acquisition by a. third
person from a fourth person.
Either the third or fourth
per son must be a corporation.
In addition, the condµct must
have, or be likely to have, the effect of causing "substantial
loss or damage" to the target of the boycott or a "substantial
lessening of competition" in a relevant market and be
engaged in for that purpose.
3.7 There is an exemption under sub-section 45D(3), which, in
broad terms, provides that the s.ection does not apply where
the dominant purpose of the secondary boycott is substantially
related to remuneration, conditions of employment, hours of
work or the termination of employment.
However, the wording
of the Act is such that this exemption has been narrowly
interpreted by the courts, and in practice, trade unions find
it difficult to rely on it (compare paras. 4.9 to 4.12).
Conduct under section 45D may also be authorized by the Trade
Practices Commission under section 88.
3. 8 Section 4 SE was inserted in to the Trade Practices Act by
the then Liberal - National Party Government in 1980, also to
deal with what might be loosely described as secondary boycott
situations.
Basically, it prohibits a contract, arrangement
or understanding between a union and another person to prevent
or hinder the supply of goods or services to a third per son,
or their acquisition from that third person.
It applies where
either the second person or third person is a corporation, and
where the second person is accustomed or under an obligation
to supply or to acquire the goods or services.
relates
to
3.9. In
section
45E,
the
relevant
"purpose"
hindering or preventing the supply or acquisition of goods or
services.
section 45E has no exemption provision relating to
industrial issues but exempts arrangements etc. where the
'target'
is a party or consents
in writing.
The Trade
Practices Commission may also under section 88 authorize
conduct covered by section 45E.
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3.10 Contraventions of sections 45D and 45E may lead to the
imposition of a pecuniary penalty under section 76,
the
granting of an injunction under section 80 or an action for
damages under section 82.
Experience has shown that generally
parties only pursue the remedy of a section 80 injunction and,
although a claim for damages may be made, that is not pursued
if an injunction can be obtained.
In virtually all cases the
matter is settled without an interim injunction being made
absolute.
3 .11 When the Act was amended in 1980 by the insertion of
section 45E, provision was also made to give the Conciliation
and Arbitration Commission a formal role in the resolution of
disputes involving secondary boycott activity. Such specific
provision was necessary because, in the usual case, secondary
boycotts do not .involve a dispute between .an employer and
employees which could be brought before the Conciliation and
Arbitration Commission under the other provisions of the
Conciliation and Arbitr;ation Act.
3.12 Division SA (sections 88DA to 88DH) was inserted in
Part III of the Conciliation and Arbitration Act by the
Conciliation and Arbitration (Boycotts) Amendment Act 1980.
Under section 88DA, the Division applies to a dispute relating
to a contravention, or a threatened, impending or probable
contravention of sections 45D or
45E, where the dispute
relates, or may relate, to work under a federal award or in
which a federally registered union, or an officer or member is
involved.
Under section 88DB, a dispute may be notified to
the Conciliation and Arbitration Commission after there has
been
an
application
for
an
injunction
under
the
Trade
Practices Act to restrain a contravention of sections 45D and
45E.
Either the applicant or the person to be restrained may
notify the Commission.
Provision is also made for a Minister
.to notify the Commission of the existence of a dispute to
which Division SA applies.
In this case, there does not have
to be a prior application for an injunction.
3.13 The Commission is .empowered, under section 88DC,
to
settle the dispute by conciliation.
It is expressly preclu¢ied
from the exercise of any arbitra.i powers.
Provision is made
.in section 88DE for the relevant federally registered union
and employers' organisation to be parties, as well as the
employer of
the relevant ~mployees and
the
third party
affected by secondary boycott activity.
A Minister may, by
notificatidn, be a ~arty, as well as such other persons as the
Commission specifies.
3.14 At the same time as Division SA was inserted into the
Conciliation and Arbitration Act, section 80AA was inserted
into the Tr.ade Practices Act.
This permits, but does not
require,
the Federal Court' to stay the operation of an
injunction 'granted under the Trade Practices Act to rest;rain
secondary boycott activity.
A stay may be ordered where the
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Court, on the application of a Minister or a party, considers
the stay would be likely to facilitate the settlement. of the
dispute by c.onciliation in. proceedings which are before the
Conciliation and Arbi.tration Commission under Division 5A, or
before a s'tate or Territory tribunal. under a ·'prescribed
provision' of a law of the State or Territory.
It should be
noted that.no such law has been prescrib~d for the purposes of
section 80AA.
Under sub-section 80AA(4), this may only be
done where the powers of the relevant tribunal are equivalent
to the powers of the Conciliation and Arbitration Commission
under Division SA.
Deficiencies of the ~xisting Arrangements
3 .15 Sections
4 SD
and
4 5E
have
be.en
·the
subject
of
.considerable controversy· since their introduction. · They have
never been accepted by the trade union movement, and they are
not designed to resolve the underlying issues which give rise
to the secondary boycott activity.
·
3.16 As enacted, section 45D w~nt far wider than proscribing
only those price maintenance activities that were of concern
to the Swanson Committee.
Unlike other provisions of Part IV
of the Trade Practices Act, section 45D is not solely
concerned with competition. · It prohibits secondary boycotts
engaged
in
for
the
purpose
and
with
the
effect
of
substari tially damaging a business even .where competition is
not affected.
In fact, because the .alternative test of
substantial lessening of bomp~tition is more difficult to
establish, there is little recourse to it.
The provision has
not been widely accepted as a pr~vision concerned with
competition.
·rt has become more a weapon to frustrate the
bargaining power of trade unions in their industrial relations
activities under the guise of competition policy.
The Trade
Practices Cammi ss ion has itself stated (in its annual reports)
that, as a competition authority, its policy in relation to
the secondary boycott provisions is to leave their enforcement
to private action unless the secondary ·boycotts substantially
lessened competition.
3.17 The provisions of the Trade Practices Act which provide
for the remedies of penalties and damages for contraventions
of sections 45D and 45E are potentially highly disruptive ·to
Australia's industrial relations.
It should also be noted
that pecuniary penalties have never been imposed and damages
are not the principal objective of the parties where actions
are
taken for
contraveritions.
There appears
to· be no
justification for the retention of these remedies.
3.18 The main remedy sought in practice, however, has been the
injunction, and the question remains Whether this form of
redress should be retained. The Government's view is that
while it does not condone ·the ind us trial tactic of secondary
boycotts, it does not believe that it is so different in
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na ti.ire to other forms of. uri ion and employee act ion in support
of the i:i:" industrial claims that it should be singled OU t to be
dealt with.· under ·the.·• Trade Practices Act. There is no reason
why this· form of it1dustrial action could not· be dealt with
under the longs tand irig arid accepted ar rangernen ts for dealing
wi~h
industri~1
d~sputes
generally.
In
the
~ederal
jurisdiction, the Conciliation and Arbitration Commission has
this responsibility and this was recognised by the 1980
amendments to the Trade Practices Act and the Conciliation and
Arbitration Act.
3 .19 The principal objective of any regulation in th is area
be· the ~peedy, fair and effective resolution of the
underlying di'spute.
The Government believes 'that this will
n6t ·be achieved by the prohibition of ~econdary boycott
activity; indeed, pr·ov is ions such as ·sections 4 SD and 45E may
only serve to exacerbate a dispute and resort ·to them may
result in a worsened industrial relations cl irnate not only
between the parties, but iri the relevant industry as a whole.
Accordinglj~
the Govern~ent's view is that it is in the
(n~erests of ~ood indu~tiial rel~tions, and the community as a
whole, that sections 4 SD and 45E be repealed, and that more
relevant
and
e{fective
means
for
dispute
resolution
be
developed.·
~ust

The Need for

~ew

bispute Resolution Machinery

3.20. Upon the· repeal of sections 45D and 45E, the provisions
of Division 5A of Part III of the Conciliation and Arbitration
Act would cease to operate.
This would mean that there would
be some serious obstacles to the parties to a . 'secondary
boycott dispute 1 bringing the matter before the Conciliation
and Arbitration Commission for resolution.
3.21 These difficulties arise, for example; where there is no
relationship of empioyer ahd employee between the members of
an organisation who are engaging in the boycott and the
'tatget', or beca~se the boicott action is not being taken in
1
relation
to
an
industrial
matter',
as
defined
in
the
Conciliation and Arbitration Act.
The consequence could be
that ·no indus_trial tribunal would be able to deal with the
matter.
The parties would then have to settle the matter
between therri, or, ·if a legal remedy was required, before a
court by· way of common i·aw proceedings (see paragraph 3.38
below}.
3.22 If neg6tiations betweeri the parties fail, there should be
a more satisfactory an~ effective mechanism than
common law proceedings.
The Government takes the view,
therefore, that secondary boycott activity in the industrial
field should be dealt with by ind us trial tribunals {special
arrangements may need to be made, however, in relation to
pr ice maintenance activities, which are discussed more fully
av~ilable
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in Section 4 of this paper) .
Th is would entail leg is la ti on
going beyond the conciliation and arbitration power under the
Constitution,
and
could
involve
relying
on
other
constitutional heads of power, for example, the corporations
power, the trade and commerce power, the Territories power and
the Commonwealth's power to legislate with respect to the
supply of goods or services to it or its authorities and
instrumentalities.
3.23 However, a number of questions have to be addressed,
these are considered in the paragraphs which follow:

and

Should the Cone iliation and Arb i tr at ion Commission
have j ur isdict ion over all matters involving trade
unions which presently come within sections 45D and
4SE of the Trade Practices Act? (see paras 3.24-3.31)
Should the Conciliation and Arbitration Commission
be empowered to exercise powers of arbitration, or,
as under the present Division SA of the Conciliation
and Arbitration Act, merely powers of conciliation?
(See paras 3.32-3.36)
What consequences, if any, should there be if the
Conciliation and Arbitration Commission is unable to
resolve the matter in dispute? (see paras 3.37-3.38)
What role should
(see para 3.39)

State

industrial

tribunals

have?

Extent of Commission's Jurisdiction
3.24 Under the present arrangements (Division SA of Part III),
the Conciliation and Arbitration Commission does not have
jurisdiction over' all disputes involving secondary boycott
activity which come
within
sections
4SD
and
45E.
Its
jurisdiction is limited by section 88DA of the Conciliation
and Arbitration Act, to disputes which relate, or may relate,
to work done or to be done under an award, or involving a
federally registered trade union (or a member or officer
thereof).
It might be noted that the term 'dispute'
in
Di vision SA is not defined, either in the Conciliation and
Arbitration Act or the Trade Practices. Act.
In other words,
the Conciliation and Arbitration Commission's jurisdiction in
relation to secondary boycotts is not presently limited to
disputes over 'industrial matters' as defined in section 4 of
the Conciliation and Arbitration Act.
It is also n9t limited
to dealing with disputes which are interstate in nature, or
which
are
threatened,
impending
or
probable
interstate
disputes, as it would be under the constitutional conciliation
and arbitration power.
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3 .'25 Howey er

.it

db es

not necessarily follow that, on the
4 SD and 4 SE, if the Cammi ss{on is to have a
role in ¢ealing wit:h secondary boycott disputes, it should
haye'th~ same jurisdiction and powers as apply urider Division
SA~ .· The .. operation. of
Division SA is predicated on the
e*i.stence ··of pr'oceedings under section 4 SD or· 4 SE, and is
framed. in a. way whic;h complements the relevant provisions of
the Tra'de P'ractices Act.
Wit.hout these provisions, Division
SA not only b'ecomes inoperative, but the rationale for the
jGrisdiction it v~sts 6n the Conciliation and Arbitration
comffi'ission largely disappears.
I.

re.~al of sections

3. 26 There are three under lying questions
Conc:lliation
and
Arbitration
Commission
juri~diction over:
(a)
(b)
(c)

here: whether
should
have

the
any

secondary boycott disputes which do not involve
federal awards or federally registered trade unions?
qon-industr ial skcondary boycott disputes?
intra.:.;state ·secondary boycott disputes?

3.21· ~s to the question in (a), broadly speaking, it would not
be coilsisten t wi t_h the ex is ting demarcation of Commonweal th
arid .State
jurisdiction over
industrial <lisptites
for
the
Cqriciliation .. and . Arbitration
Co~rnission
to
be
given
jurisdiction 1n this area over disputes which did hot involve
federal aw~rds or federally registered trade unions.
This
approach receives further support if the Conciliation and
Arbi tra ti on Commission is to be empowered to deal with such
disputes
where
they
·are
in tr a-State
in
character.
Accordingly, it may be pre fer able i~ a limitation similar to
that contained iri section 88bA were retained.
3.2.8 Question (b) is whethe.r the Conciliation ar:id Arbitration
Commission · shOuld
continue
to
be
able
to · deal
with
'non~indus~rial'
disputes
involving
secondary
boycott
actions? This raises the issue of what should be regarded ai
a 'non-industrial' matter.
Clearly disputes over remuneration
or conditions of work are properly regarded as 'industrial' in
character~
Indeed, where there is secondary boycott activity
a~so~iated with a· dis~ute over an
industrial matter, that
c;l:i,$ptite may well be with in the Com.mission's jurisdiction under
the Conciliation and Arbitration Act.
However, certain other
action taken by un·ions over various matters of concern to
them, such as work stoppages in protest against a Government
policy or a ban on' ~h~ handling of good~ which are to be sent
to a third country in protest against policies of that
country, c.ould not be described as disputes of an industrial
character', even though they may involve a federal award or
federal;J..y re'g±stered' trade unions.
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3 •.29 This does not mean that there should be no mechanism for
bringing the parties together to seek a settlement of a
dispute involving a non-industrial . matter.
However, if the
Commission is to deal under the proposed arrangements with
non-industrial
as
well
as
industrial
matters
involving
secondary boycott action, consideration could be given to $Orne
restriction
on
the
notification
of
disputes
involving
non-industrial matters or on the circumstances in which the
Cammi ssion was .to deal with them.
For example, prov is ion
could be made that such a matter was to come berore the
Commission
only
upon
notification
by
the
Minister.
Alternatively, the commission could be required to deal with
such a matter only where it was satisfied that its involvement
was likely to bring about the cessation of the secondary
boycott action.
3.30 In terms of identifying what is an 'industrial' issue
involving secondary boycott action, it might be appropriate to
adopt the definition of 'industrial matters' in section 4 of
the Conciliation and Arbitration
Act
(see
Appendix
C).
However, for the purposes of! its application to disputes
involving secondary boycott action, it would be necessary to
provide that the definition was not confined to 'relations
between employers and employees' as provided in section 4.
There i.s, however, a question whether the range of matters
enumerated in the definition of
'industrial matters'
is
sufficiently wide for ·these purposes.
For example, issues
like .those which were highlighted by the Swanson Committee and
which relate to the long term security of employment of
employees may not be included.
3.31 The third question to be considered - paragraph 3.27(c)
above - is whether the Commission should continue to be able
to deal with 1ntra-State secondary boycott disputes involving
federal awards or federally registered unions.
It would not
appear to be appropriate to terminate this arrangement, since
to do so could mean in some cases that no tribunal other than
a court hearing a common law action would hav~ the capacity to
deal with the matter.
Conciliation or Arbitration
3. 32 As noted p the commission at present only has powers of
conciliation under Division 5A in respect of secondary boycott
disputes.
Sub-section 88DC(3)
and section 88DF expiessly
exclude arbi tr al powers in respect of matters coming with in
Division 5A.
There are several factors to be considered in
determining whether, under any new arrangements for dealing
with such disputes, the Commission should have arbitral powers.
3.33 In the fir~t place, a general question arises as to
whether the Commission should make awards which are binding on
parties
between
whom
there
is
no
direct
employment
relationship.
For example, this could arise in a situation
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where a. third party in competition with the employer of
members of a federally registered union will have secondary
boycott action taken against him if he does not cease his
competitive
activity
(involving
the
use
by
him
of
non-unionists) which is regarded by the union as undermining
the employment of its members.
The Commission could, if
required to ar.bitrate, cause the cessation of that competitive
activity, with consequent adverse effects on the employment of
employees or contractors engaged by the third party.
3. 34 This could .result in the Commission making orders which
do not relate directly to remuneration or conditions of
employment but which do relate directly to the marketing
arrangements in an · industry.
There may be wider public
interest requirements which are such that ·the Commission
should refrain from making an award in settlement of the
dispute, . but the possibility of ·an award being made might
encourage the. union to maintain its industrial pressure to
achieve that objective. This may also be an area in respect
of which the Commission; is not qualified to make a final
determination whether by award or otherwise.
3.35 In other words, there may be secondary boycott situations
where the availability and exercise of arbitral powers by the
Comm.i ssion is inappropriate.
rt mQ.y be pre fer able in certain
cases simply to permiJ: the relevant parties to be· brought
together
in conciliation proceedings with a view to a
negotiated settlement between all of them· under the auspices
of the Commission.
3.36 If arbitral powers were to be available in secondary
boycott disputes, it may be appi;opr ia te to restrict them to
such disputes
relating
to
industrial matters where
an
employee-employee relationship exists. Arbitral powers may be
both inappropriate and irrelevant in respect of secondary
boycott disputes over non-industrial matters which could well
involve claims which cannot be granted in an award (for
e~ample, a dispute involving political demands as described in
paragraph 3.28).
·

Consequences of non-resolution of a secondary boycott dispute
3.37 Three possit;>ilit;i.es could be considered.
The first is
that the same remedies could be available in respect of these
disputes as apply under the Conciliat.i6n and Arbitration Act
wher:e industrial disputes· cannot be resolved.
However, this
may only be relevant where and if the Commissi6n has arbitral
powers in respect of secondary boycott disputes.
The second
possibility is that injunctive relief could be m~de available
in proceedings before the Federal Court if the Commission
could not resolve the dis.pute.
This, however, may be less
acceptable since it maintains most of the deficiencies of the
existing arrangements. A third possibility is that no special
Provision l:;>e made and the parties be left to pursue the ii::
r:iqhts at common law.
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3. 3 8 There would appear to be aome bas is in practice for the
view that res6rt to common law remedies c~p upset conciliatiqn
proceedings before the Conciliation and Arbitration Co~~is~ion
~nd
~ake
it ext~emely difficult to resolve a dispute.
Consideration could be given, there fore, to the Cone ilia ti on
and Arbitration Act containing a prohibition, subject to
constitutional considerations, on the taking of common law
proceedings while a dispute
involving secondary boycott
activity was before the Commission.
Role of State industrial tribunals
3. 39 As mentioned,
it may not
be
appropriate
for
the
Conciliation
and
Arbitration
Commission
to
be
given
jurisdiction
over
disputes · involving
secondary
boycott
activity other than where a federally registered union or a
federal
award
is
involved.
In
these
circumstances,
intra-State.· disputes involving State unions or State awards
would be the subject of State juiisdiction. On the other hand,
where a dispute involves both Federal and State jurisdictions,
consideration could be given ;to- appropriate joint sitting
arrangements or the exercise of powers available in one
jurisdiction by a tribunal in the other.
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4:

THE APPLICATION OF OTHER PROVISIONS OF THE TRADE
PRACTICES ACT TO THE CONDUCT OF TRADE UNIONS

4 .1 This Section of the Paper addresses the appropriateness
of the application to the conduct of trade unions of those
provisions of the Trade Practices Act other than sections 45D
and 45E, and considers whether there is any trade union
conduct which has such serious an ti-competitive consequences
that it should continue to be proscribed under the Act
notwithstanding the industrial relations problems to which
this proscription may give rise.
This question is important
also for the effectiveness of the arrangements discussed in
Section 3 of this paper:
the settlement by an industrial
tribunal of disputes involving ·secondary boycott activity by
conciliation may be affected by the extent to which other
provisions of the Trade Practices Act apply.
4.2 The
problem
of
balancing
the
public
interest
in
preventing and settling industrial disruption, in preserving
the legitimate rights of; trade unions to make industrial
claims on behalf of their members, and that of maintaining the
advantages of competition, has traditionally been dealt with
by exempting, to a greater or lesser extent, trade union
activity from the scope of the Trade Practices Act.
The
question that has to be addressed is whether it is preferable
to continue focussing on exemptions as such (i.e. the creation
of 'zones of immunity' within which 1.mion action cannot be
challenged under the Trade Practices Act) or whether it is
preferable to
acknowledge
the
inevitability of competing
interests
and
to
concentrate
on creating
machinery
for
resolving and balancing the conflicting interests in such
matters.
The Problem: Anticompetitive Conduct by Trade Unions
4.3 There are a number of provisions in Part IV of the Trade
Practices Act, apart from sections 45D and 45E, which could
give rise to trade union contraventions in the context of the
pursuit of traditional
trade union objectives.
The most
significant of these would appear to be section 45, under
which trade unions which enter into contracts, arrangements or
understandings which restrict dealings or substantially lessen
competition are caught unless the conduct comes with in the
exemption in section 51 (2) (a).
There has been one major
instance, in 1983, where the Trade Practices Commission took
action against a union alleging breaches of section 45. In
that case, the Commission instituted proceedings against the
Transport
Workers
Union,
alleging
it
had
entered
into
restrictive arrangements with the Australian Petroleum Agents
and Distributors Association, and the major oil companies,
with a view to re-structuring the petroleum distribution
market.
Those proceedings (which were settled in late 1983)
highlighted the potential for conflict between industrial
activities and the Trade Practices Act, and the possible
serious consequences of such conflict.
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4. 4. Similar problems can arise, in particular, under sections
46 (monopolization), 47
(exclusive dealing) and 49
(price
discrimination). Although these have produced virtually no
problems arising from trade union action, it is possible
especially with the repeal of sections 45D and 45E
that
conflicts could arise in those areas in the future.
4.5 Further potential .Problems may arise in relat.ion to the
resale price maintenance (RPM) provisions of the Act (section
48 and Part VIII). The present exemption for trade union
activity contained in section 51 (2) (a) does not extend to
resale price maintenance activities. While under the current
RPM provision a trade union which is not itself a supplier
cannot itself engage in RPM as defined by the Act, because RPM
relates to the supply of goods, it can however be guilty of
the offence under section 76 of aiding, abetting, counselling,
procuring,
inducing
or
being
knowingly
concerned
in,
a
contravention by a supplier. This is because price maintenance
activities by non-suppliers are no less harmful to competition
than RPM by suppliers (the lattyr is currently prohibited by
section 48).
'
4. 6 There does not appear to have been any real problem of
conflict between union activity and Part V of the Trade
Practices Act, relating to Consumer Protection, although union
activities could clearly come within the scope of Part V to
the extent that the union itself, as a body corporate, engages
in trade or commerce, as many do. To the extent that the union
was so acting, however, it would not appear to be 1 ik ely ·to
seriously
raise
industrial
relations
principles
as
a
justification for breach of the Act.
The "Exemption 11 Solution: Identifying Areas of
from the Operations of the Act

Un ion

Immunity

4. 7 The basic issue here is the extent to which particular
union activity should be exempted from the provisions of the
Trade Practices Act. Defensible interests on the part of the
unions
and
competing
leg i ti mate· economic
inter es ts
for
preserving competition create potental for conflict between
trade union activities a.nd trade practices policy, and the
simplest way of resolving at .least some of that conflict has
been always expressly to exempt certain trade union activity
from the legislation.
4.8 In doing this, it has been recognised that unions form
combinations
to
enable
their
members
to
take
concerted
economic
action
to
achieve
their
legitimate
ind us trial
objectives, and that economic action may, to a greater or
lesser extent, detract from competition, particularly where
ind us trial
action
is
taken
against
some
but
not
all
competitors in .an' industry. The difficulty. for policy makers
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has been to decide what constitutes 'legitmate' industrial
objectives, or disputes of an industrial . character - which
should not be subject to competition law - and other union
activities, for which such an exemption cannot be justified.
The endeavours which have been made since the fir st Trade
Practices Act in 1965 to solve this problem are discussed
below.
4.9 The Trade Practices Act 1965 provided that in determining
whether an agreement was examinable under that Act regard was
not to be had "to any provision of the agreem~nt relati~g to
the remuneration, cohditions of employment,
hours of work or working conditions of
employees."
This exception applied equally to employees and employers and
their organisations.
A similar exemption was continued in
later enactments until tne enactment of the Trade Practices
Act 1974.
That Act,
fn section 51(2) (a), continued the
exception of the 1965 Act but also provided an exception which
went further, in relation to employees and their organisations
only, by excepting:
·
any act done by employees not being an act done
in the course of the carrying on of a business
of the employer of these employees; and
any act done by an organisation of; employees
not being done in the course of the carrying_ on
of a business of that organisation
4 .10 The terms of that exemption seemed to be sufficiently
broad to exempt all union activity, whether in pursuance of an
industrial
dispute,·
strictly
so
called,
or·
otherwise,
excepting only that union activity which related to businesses
carried on by the union. However, this exemption did.not prove
to be as wide as was originally thought: in Ausfield Pty Ltd v
Leyland Motor Corporation of Australia Ltd (1977) 30 FLR 477 a
majority of the Full Federal Court held that the words "any
act done 11 • in the exemption (as it then was) did not include
the making of a contract or arrangement or entering into an
understanding.
In other words, the making of an, arrangement,
for example, between a trade union and an employer may not
have been exempted even though it related to one of the
matters specified in section 51 (2) (a).
In addition, it was
held that there mUS t be a "di re ct and immediate II COnneXiOn
between the act done and ~the· matter. enumerated
in the
exemption (e.g. remuneration).
The arrangement in. Ausfield
was not consider~d to have a "direct and immediate" connexion
to remuner~tion, even though it was acknowledged that improved
remuneration was the objective of the union in entering in to
the arrangement.
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4.11 .In 1977, following the report of the Swanson Committee,
the exemption was amended to its present form. It is now
confined to:
"any act done in relation
to,
or
to any
provision
of
a
contract,
arrangement
or
understanding to the extent that the provision
relates
to
the
remuneration,
conditions
of
employment, hours of work or working conditions
of employees."
4.12 The
interpretation given
to
the
exemption
in
the
Au sf ield case applies equally to the cur rent exemption. When
considered in the light of the narrower post 1977 provision,
the exemption· would appear now to be of little benefit to
trade unions except when they are pursuing the narrowest
industrial goals of their members.
4.13 Unless one adopts the extreme approach that there is no
justification in principle for any threshold exmption for
union activity, conflict between-Union activities and the
Trade Practices Act being inevitable, and that the way to
solve such problems is not by fixing legal boundaries but by
creating
better
dispute
resolution
machinery,
then
an
exemption of some kind in relation to trade union action would
appear to be-----necessary. The question is how widely that
exemption should be drawn.
4 .14 Whilst the proposition that 11 genu ine 11 ind us trial disputes
should not be affected by the Trade Practices Act i.s clearly
reasonable, there is considerable conceptual difficulty in
determining
what
is
or
should be
regarded
as
such
an
industrial dispute for the purposes of the Trade Practices Act:
Many disputes are 'industrial' from any point of
view, being clearly related to wages or conditions.
These clearly come within the present exemption in
section 51 ( 2) (a) •
Some disputes may have a clearly 'industrial' end or
purpose, such as cancer n over wages, conditions or
security of employment, but the means of achieving
those objectives may be through anti-competitive
arrangements which, on the face of them, do not
involve
employer-employee
disputation
of
the
traditional industrial kind: the recent Transport
Workers' Union case, referred to above, falls within
this category.
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Other disputes which may or may not involve an
an ti-compe ti ti ve purpose or effect, may be engaged
in by unions but not be related in any direct way to
economic demands of a union and its members.
Such
disputes
typically
involve
social
or
political
issues - eg. boycotts on the handling of goods from
a particular country.
4.15 The appropriateness of an exemption as broad as that
which applied from 197 4 to 1977 depends on a judgment as to
whether all activity by a trade union regardle"ss of its
objectives, its effects on competition, and the likelihood of
its protecting or advancing the interests of its members,
should be outside the application of the Trade Practices Act.
A very broad exemption provision is clearly the simplest way
of avoiding disputes about the application of the Trade
Practices Act to trade union activity,
but regard must also
be had to the potential for such an exemption to undermine the
goals of the Trade Practices Act.
4.16 Given
the
possibl~
problems
associated
with
an
across-the-board exemption, an alternative approach would be
to seek to overcome the problems of balancing the conflicting
policy considerations involved in the application of the Act
to trade unions by rewriting specific aspects of the present
exemption
to
meet
specific
concerns.
There
are
three
particular reforms which may be worth considering in this
respect.
4.17 First, there could be an express provision that the
reference in the existing exemption provision to "any act
done",
includes entering
into a
contract arrangement or
understanding relating to specified industrial matters.
This
would overcome
the
present difficulty
arising
from
the
Au sf ield decision which involves a very narrow interpretation
of the present exemption provision.
4 .18 Secondly, a "purpose" test could be included in sect ion
51 (2) (a) of the Trade Practices Act, which would result in the
exemption could applying where any act was done for the
purpose of effecting one of the specified industrial matters.
It is to be noted that 'purpose' is presently defined in
section 4F of the Trade Practice~ Act such that the relevant
purpose may be one of a number of purposes provided that it is
a substantial purpose: this avoids the type of problems
encountered with the special def in i ti on of "purpose" in the
se.ction 4 SD ( 3) de fence, which requires that the purpose be
dominant.
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4.19 Thirdly,
the
list
of
indus.trial
matters
currently
enumerated in the exemption could be expanded by the addition
of other speci fie references to matters which would ordinarily.
be regarded as legitimate ind us trial concerns of unions.
A
useful starting point here would be all those matters defined
as "industrial matters" in the Conciliation and Arbitration
Act (see Appendix C), including matters relating to wages,
allowances, terms and conditons of employment, hours of work,
piece work, rights of dismissal and demarcation disputes
amongst others.
4. 20 Without broadening the exemption to such an extent that
it becomes in effect merely a general exemption, it may
nevertheless be possible to draft a specific exemption which
largely removes the potential for conflict between legitimate
industrial activities and the Trade Practices Act (thereby
removing
to that extent
the need for any additibnal
mechanism to resolve conflicts). An exemption for conduct
directed at maintaining security of employment in an industry
may provide the key to this prob~em.
4.21 The major conflicts between union activities and the
Trade Pr act ices Act, apart from section 4 5D and 4 SE actions,
have arisen because the unions involved have been concerned
about job security in the industry, rather than terms and
conditions of
employment
or
other
familiar
matters
of
industrial disputation. If union activities of this sort
r elating
to
"security
of
employment"
were
specifically
exempted from the Act, much of the potential for conflict
would avoidingly disappear.
4. 2 2 Attention would need to be given to the width of such a
specific exemption.
If "security of employment" were to
include security of employment within a particular firm or
sector in an industry, rather than security of employment
within an industry as a whole, the way might be left open for
a union, either on its own account. or at the behest of a
particular
employer,
to
engage
in
discriminatory
anti-competitive behaviour against one or more particular
competitors in an industry, in the guise of protecting the
jobs of employees of the initial firm.
Such a result would
clearly run counter to existing government competition policy,
which has had broad continuing support.
4.23 On the other hand, many would regard industrial action to
seek to preserve job security with a particular employer to be
just as legitimate an industrial objective as efforts to
secure employment in an industry as a whole; certainly the
employees
whose
jobs
with
a
particular
employer
were
threatened, would feel that way, even if overall employment in
the industry was, not reduced.
This was the kind of problem
which arose in the TWU/APADA petrol distribution case in 1983.
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4.24 While it will be by no means easy to resolve these
definitional difficulties, a clear statement of the precise
extent of exemption for union conduct should be able to
provide a sound basis for ensuring that action taken by unions
in pursuit of their legitimate industrial objectives does not
infringe the Trade Practices Act, and that other conduct by
unions is not excluded from the application of the Act merely
because it is engaged in by unions, without considering the
reasons for the conduct.
4.25 Whatever the width of the union exemption ultimately
accepted, there is one area in which the Government considers
that the policy of no exemption for the conduct of any party
should
be
maintained.
This
concerns
price
maintenance
activities.
The Exposure
Draft
relea~ed
with this paper
contains a· proposal to supplement the current resale price
maintenance
(RPM) provisions of the Act by continuing to
proser ibe pr ice maintenance activities by any per son (clause
60).
The
provision will
cover
such
activities
by
all
non~suppliers including trhde associations and trade unions.
4.26 The seriousness with which the Trade Practices Act treats
RPM is illustrated by the fact that, unlike most provisions of
Part IV of the Act, RPM is a per se offence (it does not
require proof of lessening of competition}.
It cannot be
authorized.
In addition, the exemptions to the Act contained
in section 51(2) (a) have never applied to a contravention of
the RPM provisions.
This is because RPM has always been
regarded as having such a serious and immediate' effect on
compe ti ti on and pr ices that it cannot be j us tif ied in any
circumstances.
The Government believes that the policy of an
across-the-board pr oh ib:L ti on of pr ice maintenance activities
by suppliers and non-suppliers should be maintained.
"Ma9hinery" Solutions : Reconciling Competing Interests in
Practice
4.27 Any system of exemptions for
trade union activities
falling short of an absolute and across-the-board exemption
will mean that conflicts between those activities and the
Trade Practices Act has the potential to arise.
It is
therefore desirable to focus on what machinery can be used to
resolve such conflicts.
4. 28 In relation to the proposed repeal of sections 45D and
45E, the options for creating an alternative machinery to deal
with secondary boycott disputes (in the absence of 45D and
45E) were canvassed in Section 3 of this paper. There should
be opportunity for both ar bi tra tion and cone ilia ti on before
the Conciliation and Arbitration Commission and other State
industrial' tribunals
to
endeavour
to
resolve
under lying
conflicts. Th is Sect ion deals with the issues concerning the
problems
associated
with
creating
machinery
to
resolve
conflicts arising from other than secondary boycotts.
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4.29 In relaton to union activity not exempted from the Trade
Practices Act, the central question is how the industrial
relations implications of activity proscribed by the Act might
be taken in to account in proceedings brought under it. Apart
from simply providing for ·1egislative re6ognition that the
industrial relations aspects, if any, of the relevant union
activity, be. taken into account by bodies responsible for
enforcing the Trade Practices Act, there are a number of
specific machinery options which deserve consideration.
4.30 First, in its adjudicative role, the Trade Practices
Commission
could,
when
considering
applications
· for
authorization of agreements
involving
trade
unions which
substantially lessen competition, be empowered or required to
take
into
account
the
views
of
the
Conciliation
and
Arbitration Commission (or a State industrial tribunal) on the
industrial
relations
background
and
implications
of
the
proposed agreement.
4. 31 Secondly, and similarly, before initiating action under
the Trade Practices Act againit a trade union, the Trade
Practices Commission could· be required to consult with the
Australian
Conciliation
and
Arbitration
Commission
or
a
relevant Stat~ industrial relations triburial to determine what
the general industrial relations implications of such conduct
might be.
4.32 A difficulty with such an approach is that the Trade
Practices Commission would be placed in the position of
reconciling competing and not necessarily. compatible policy
considerations
(competition
versus
industrial
harmony).
However the Trade Practices Commission is not unfamiliar with
the
difficulties
(experienced
in
other
authorization
applications). of assessing the relative merits. of factors
which are not strictly comparable.
4. 33 There is also a question whether the conciliation and
Arpitration Commission or any other tribunal would be able to
give adequate advice on the particular question without an
analysis of matter, including hearing the parties.
Tqis might
unnecessarily
prolong
the
proc~edings
and
place
the
Conciliation and Arbitration Commission (or other tribunal) in
a situation where, if its views were not accepted by the Trade
Practices Commission, it may to some extent be discredited~
4. 3 4 Thirdly, the Conciliation and Arb i tr at ion Commission (or
a State industrial tribunal, where the matter did not involve
a federally registered union or a federal award) could play a
mediation role in relation to non-exempted union conduct which
had some relation to industrial issues: bringing the parties
together on the application of the Trade Practices Commission,
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a party, or another person, to discuss the possible resolution
of
the
underlying
industrial
issues
by
conciliation
processes.
If injunction proceedings had been taken by the
Trade Practices Corrunission, they could be stayed while the
matter was being discussed before the relevant industrial
tribunal.
This is similar to the proposals discussed above in
relation
to
secondary
boycott
activity
involving
"non-industrial" issues.
If the Conciliation and Arbitration
Commission or State industrial tribunal was unsuccessful in
resolving the matter, or determined that there was no role for
it in the dispute in question, the issue would then have to
proceed in the normal way under the Trade Practices.Act.
4. 35 Fourthly, there might be established a special tribunal
on which
legally qualified
Presidential
Members
of
the
Conciliation and Arbitration Commission and Judges of the
Federal Court could sit to deal with matters relating to
non-exempted
union
industrial
activity
under
the· Trade
Practices Act.
The tribunal could be required to seek first
to resolve the matter by conciliation, and for that purpose be
given the powers available to the Conciliation and Arbitration
Commission under the Conciliation and Arbitration Act.
The
tribunal or, possibly, the Federal Court, would only deal with
the matter under the Trade Practices Act where conciliation
failed.
For those matters which did not involve a federally
registered union or a federal award, the Tribunal might be
comprised of a Federal Court Judge and legally qualified
member of the relevant State industrial tribunal.
4. 36 Finally, suitably qualified Presidential Members of the
Conciliation and Arbitration Commission could be appointed to
the Federal court, or Members of that Commission could be
appointed Associate Members of the Trade Practices Commission,
for the specific purpose of assisting the Court or the Trade
Practices Commission in dealing with Trade Practices Act
matters involving trade unions. The Chairman of the Trade
Practices Commission could call on such an Associate Member to
attend meetings of the Commission where the possibility of the
Commission taking action against a trade union was being
considered, or where other industrial relations matters were
under consideration.
4. 37 Remedies and penalties
A final problem that remains to
be considered is whether existing remedies and penalties
should apply
to
non-exempted
trade
union
activity.
The
Government believes that it can be strongly argued that the
approach taken in the Trade Practices Act would be more
productive in preventing and facilitating the resolution of
disputes of an industrial character if it was directive rather
than punitive.
As a consequence, the Exposure Draft proposal
rel a ting , to pr ice maintenance activities by non-suppliers
(clause 60) provides only for the legal remedy of injunction.
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4.38 It could also be argued that, to the extent that the
other existing prohibitions under the Act apply to trade
unions, they should similarly be subject only to the remedy of
in junction.
Such a remedy could be more likely to provide a
basis for a dispassionate consideration of the competition and
industrial relations issues involved.
As an extension of this
approach, the availability of this remedy could be restricted
to the Trade Practices Commission or the Minister to prevent
its vexatious use.
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APPE~DIX A -

Section.s 45Q and 45E of the Trade

~ractic~s

Act 1974

45D. ( 1) Subject to this section, a person shall not, in concert with a Boycotts
second person, engage in conduct that hinders or prevents the supply of ~~~~l~~i~h
goods or services by a third person to a fourth person (not being an em- s. 2s .
·
d person ) , or
. t he acqws1tron
. . . o f goo·
. ds or ser- Sub-section
(I)
p1oyer o f t.he fi rst-mentlone
substitukd by
vices by a third person from a fourth person (not being an employer of the ~~~~~~~Yo.s . .i:
9
17
first-mentioned person) ' whereNo. 6. 1 s1.
~~
(a) the third person is, and the fourth person is not, a corporation
and·
(i)

the conduct would have or be likely to have the effect of
causmg(A) substantial loss or damage to the business of the
third person or of a body corporate that is related
to that person; or
(B) a substantial lessening of competition in any market in which the third person or a body ·corporate
that is related to that person supplies or acquires
goods or services; and
·

(ii) the conduct is engaged in for the purpose, and would have
or be likely to have the effect, of causing(A) substantial loss or damage to the business of the
fourth person; or
(B) a substantial lessening of competition in any market in which the fourth person acquires goods or
services; or
(b) the fourth person is a corporation and the conduct is engaged in
for the purpose, arid would have or be likeiy to have the effect, of
causmg(i) substantial loss or damage to the business of the fourth
person or of a body corporate that is related to that person; or
(ii) a substantial lessening of competition in any market in·
which the fourth person or a body corporate that is related
to that person supplies or acquires goods or services.
( l A) Subject to this section, a person shall not, in concert with
another person, engage in q:mduct for the purpose, and having or iikely to
have the effect, of preventing or substantially hindering a thi.rd person

lnsen~J

O\'

No. ~07, (978,

s. 4
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(not being an employer of the first-mentioned person) from engaging in
trade or commerce( a) between Australia and places outside Australia;
(b) among the States; or
(c) within a Territory, between a State and a Territory or between
two Territories.
Inserted by
207. 1978,
s. 4
~o.

( 1B) In a proceeding under this Act in relation to a contravention of
sub-section (lA), it is a defence ifthe defendant proves(a)

that the conduct concerned is the subject of an authorization in
force under section 88;
(b) that a notice in respect of the conduct has been duly given to the
Commission under sub-section 93 ( 1) and the Commission has
not given a notice in respect of the conduct under sub-section
93 (3); or
( c) that the dominant purpose for whi.ch the defendant engaged in
the conduct concerned was to preserve or further a business carried on by him.
Inserted bv

r-,·o. 207, 1.978.
s. 4

Amended by
r-;o. 207. J978,
s.4

Amended by
No. 207, 1978,
s. 4

(1 C) The application of sub-section (lA) in relation to a person in
respect of his engaging in conduct in concert with another person is not
affected by reason that the other person proves any of the matters mentioned in sub-section (1 B) in respect of that conduct.
(2) Paragraph 4F (b) does not apply in relation to sub-section (1) or
( 1A) of this section but a person sh ail be deemed to engage in conduct for
a purpose mentioned in that sub-section if he engages in that conduct for
purposes that include that purpose.
(3) A person shall not be taken to contravene, or to be involved in a
contravention of, sub-section ( 1) or.( IA) by engaging in conduct where( a) the dominant purpose for which the conduct is engaged in is substantially related to(i) the remuneration, conditions of employment, hours of
work or working conditions of that person or of another
person employed by an employer of that person; or
(ii) an employer of that person having terminated, or taken
action to terminate, the employment of that person or of·
another person employed by that employer; or
(b) in the case of conduct engaged in by the following persons in concert with each other (and not in concert with any other person),
that is to say( i) an organization or organizations of employees, or an
officer or officers ·of such an organization, or both such an
organization or organizations and such an officer or
officers; and
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(ii) an employee, or 2 or more employees who are employed
by the one employer,
the dominant purpose for which the conduct is engaged in is substantially related to(iii)

the remuneration, conditions of employment, hours of
work or working conditions of the employee, or of any of
the employees, referred to in sub-paragr3.ph (ii); or

(iv) ·the employer ·of the employee, or of the employees, referred to in sub"'.paragraph (ii) having terminated, or
taken action to terminate, the employment of any of his
employees.
( 4) The application of sub-section (1) or (IA) in relation to a person
in respect of his engaging in conduct in concert with another person is not
affected by reason that sub-section (3) operates to preclude the other person from being taken to contravene, or to be involved in a contravention
of, sub-section ( 1) or ( 1A) in respect of that conduct.

:\mended by
No. 207, 1978.
s. 4

( 5) If two or more persons (in this sub-section referred to as the "participants") each of whom is a member or officer of the same organization
of employees (being an organization that exists or is carrit:d on for the purpose, or for purposes that include the purpose, of furthering the interests
of its members in relation to their employment) engage in conduct in concert with one another, whether or not the conduct is also engaged in ·in
concert with other persons, the organization shall be deemed for the purposes of this Act to engage in that conduct in concert with the participants, and so to engage in that conduct for the purpose or purposes for
which that conduct is engaged in by the participants, unless the organization establishes that it took all reasonable steps to prevent the participants
from engaging in that conduct.
(6) Where an organization of employees engages, or is deemed by
sub-section ( 5) to engage, in conduct in concert with members or officers
of the organization in contravention of sub-section (1) or (lA)(a) any loss or damage suffered by a person as a result of the conduct
shall be deemed to have been caused by the conduct of the
organization;
(b) if the organization is a body corporate, no action under section 82
to recover the amount of the loss or damage may be brought
against any of the members or officers of the organization; and
(c) if the organization is not a body corporate(i) a proceeding in respect of the conduct may be instituted
under section 77, 80 or 82 against an officer or officers of
the organization as a representative or representatives of
the members of the organization and a proceeding so instituted shall be deemed to be a proceeding against all the

Amended bv
No. 207. 1978.
s. 4
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persons who were members of the organization at the time
when the conduct was engaged in;
(ii) sub-section 76 (2) does not prevent an order being made
in a proceeding mentioned in sub-paragraph (i) that was
·
instituted under section 77;
(iii) the maximum pecuniary penalty that may be imposed in a
proceeding mentioned in sub-paragraph (ii) is the penalty
applicable under section 76 in relation to a body
corporate;
(iv) except as provided by sub-paragraph (i), a proceeding in
respect of the conduct shall not be instituted under section
77 or 82 against any of the members or officers of the
organization; aqd ·
(v) . for the purpose of enforcing any judgment or order given
·or made in a proceeding mentioned in sub-paragraph (i)
that is instituted under section 77 or 82, process may be
issued and executed against any property of the organization ot of any branch or part of the organization, or any
property in which the organization or any branch or part
·of the organization has, or any members of the organization or of a branch or part of the organization have in their
capacity as such members, a beneficial interest, whether
vested in trustees cir however otherwise held, as if the
organization were a body corporate and the absolute
owner of the property or interest but no process shall be
issued or executed against any other property of members,
or against any property of officers, of the organization or
of a branch or part of the organization.

(7) Nothing in this section affects the operation of any other provision of this Part.
Prohibition
of contracts,
arrangements
or understandings
affecting
supply or
acquisition of
goods or
services
Inserted by
No. 73, 1980, s. 5

45E. ( 1) Subject to this section, a person who has been accustomed,
or is under an obligation, to supply goods or services to, or to acquire
goods 'Or services from, a second person shall not make a contract or arrangem'ent, or arrive at an understanding, with a third person (being an
organization of employees, an.officer of such an organization; or another
person acting_ for or on behalf of such an organization or officer) if the
proposed contract, arrangement or understanding contains a provision
that( a) has the purpose of preventing or hindering the first-mentioned
· person from supplying or continuing to supply any such goods or
·services to the second person or, as the case may be, from acquiring or continuing to acquire any such goods or services from
the second person;
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(b) has the purpose of preventing or hindering the first-mentioned
person from supplying or continuing to supply any such goods or
services to the second person except subject to a condition (not
being a condition to which the supply of such goods or services by
the first-mentioned person to the second person has previously
been subject by reason of a provision of a contract existing between those persons) as to the persons to whom, as to the manner
in which, or as to the terms on which, the second person may
supply any goods or services; or
( c) has the purpose of preventing or hindering the first-mentioned
person from acquiring or continuing to acquire any such goods or
services from the second person except subject to a condition (not
being a condition to which the acquisition of such goods or services by the first-mentioned person from the second person has
previously been subject by reason of a contract existing between
those persons) as to the persons to whom, as to the manner in
which, or as to the terms on which, the second person may supply
any goods or services.
(2) Sub-section (I) does not apply in relation to a contract, arrangement or understanding that is in writing if the second person mentioned in
that sub-section is a party to the contract, arrangement or understanding
or has consented in writing to the contract or arrangement being made or
the understanding being arrived at.
(3) In a case where the person first mentioned in sub-section ( 1) is not
a corporation, that sub-section applies only if the second person mentioned in that sub-section is a corporation.
( 4) Paragraph 4F (a) applies in relation to sub-section (1) of this section as if sub-paragraph 4F (a) (ii) were omitted.
( 5) Subject to sub-section ( 6), a reference in this section to a person
who has been accustomed to supply goods or services to a second person
shall be construed as including a reference to.(a) a regular supplier of any such goods or services to the second
person;
(b) the latest supplier of any such goods or services to the second person; and
(c) a person who at any time during the immediately preceding
period of 3 months supplied any such goods or services to the secorid person.
(6) Where(a) goods or services have been supplied by a person to a second person pursuant to a contract between those persons under which
the first-mentioned person was required over a particular period
to supply such goods or services;
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(b) that period has expired; and
( c) after the expiration of that period the second person has been
supplied with such goods or services by another person or other
persons and has not been supplied with such goods or services by
the first-mentioned person,
then, for the purposes of the application of this section in relation to anything done after the second person has been supplied with goods or services as mentioned in paragraph (c), the first-mentioned person shall be
deemed not to be a person who has been accustomed to supply such goods
or services to the second person.
(7) Subject to sub-section (8), a reference in this section to a person
who has been accustomed to acquire goods or services from a second person shall be construed as including a reference to( a) a regular acquirer of any such goods or services from the second
person;
(b) a person who, when he last acquired such goods or services,
acquired them from the second person; and
(c) a person who at any time during the immediately preceding
period of 3 months acquired any such goods or services from the
second person.
(8) Where(a) goods or services have been acquired by a person from a second
person pursuant to a contract between those persons under which
the first-mentioned person was required over a particular period
to acquire such goods or services;
(b) that period has expired; and
( c) after the expiration of that period the second person has refused
to supply such goods or services to the first-mentioned person,
then, for the purposes of the application of this section in relation to anything done after the second person has refused to supply goods or services
as mentioned in paragraph ( c), the first-mentioned person shall be
deemed not to be a person who has been accustomed to acquire such goods
or services from the second person.
(9) If(a) a person has, whether before or after the commencement of this
section, made a contract or arrangement, or arrived at an understanding, with another person; and
(b) by reason of a provision included in the contract, arrangement or
understanding, the making of the contract or arrangement, or the
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arriving at the understanding, by the first-mentioned person contravened sub-section ( 1) or would have contravened that subsection if this section had been in force at the time when the contract or arrangement was made, or the understanding was arrived
at,
a person shall not give effect to that provision of the contract, arrangement or understanding.
(10) In determining for the purposes of paragraph (9) (b) whether a
contract or arrangement made, or understanding arrived at, before the
commencement of this section would have contravened sub-section ( 1) if
this section had been in force at the time when the contract or arrangement was made, or the understanding was arrived at, sub-section (2) shall
be read as if the words "that is in writing" and the words "in writing" were
omitted.
( 11) Nothing in this section affects the operation of ariy other pro. vision of this Part.
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APPENDIX B

Extract from Trade Practices Act Review Committee
~ Report to the Minister for Business and Consumer
Affairs, August 1976 - (The Swanson Report).

l 0.13 However, there remains some conduct which presently falls outside the
operation of the Trade Practices Act, the Conciliation and Arbitration Act and most
State industrial legislation.
'
10.14 The situation which has been the subject of most concern is the secondary
boycott, where employees of one employer place a boycott upon the dealings of that
employer with another person. Numerous examples were mentioned in submissions to
us, but the examples most frequently cited were boycotts by bread delivery drivers
against retail outlets which were selling cut-price bread and boycotts by petrol tanker
drivers against service stations advertising cut-price petrol.
10.15 The Committee understands that, in those cases, employees decided among
themselves to boycott one or more traders or potential traders because the employees
claim if they do not do so the operation of the competitive process usually through
price . competition, will place their jobs.I in jeopardy. They seek to . implement that
boycott without having to justify it to anyone as being in the public interest.
10.16 In this regard, we have elsewhere stated our view that no section of the
community should be entitled to be the judge in its own cause on matters directly aimed
at interfering with the competitive process between firms. We make no exceptions to
that position. ff an organisation or group of persons for its own reasons deliberately
interferes with the competitive process, then the community is entitled to have those
reasons scrutinised by a body independent of the persons engaged in the dispute. If that
independent body finds those reasons inadequate, the community is entitled to require
that the position be remedied.
i0.17 In the usual case, secondary boycotts do not involve a dispute het\\·een an
employer and employees which could be brought by either party before the.Australian
Conciliation and Arbitration Commission under the Conciliation and Arbitration
Act. In any event the employer may not choose to bring the matter before the rclcYant
body. even if he wished to do so, for fear of widening the "dispute" and having his
whole operations shut down. Moreover, \Vithout any collusion at all with his
employees. he may himself find his own position in sympathy with his eniployees
because their actions relieve him from the pressures of his customers for him to make
concessions to them on price. Thus it is quite unrealistic to expect that the employer
will, as a matter of course, bring secondary boycotts before the body.
10.18 But the trader at whom the employees· actions are aimed is deprived of his
ability or his liberty to trade in such manner as he sees fit, and the community suffers,
without anyone (the trader himself or consumers) being able to raise the matter in a
forum impartial as between all the persons involved or affected. There are some
common law actions in tort which might, in theory, be available but these are in most
cases dead-letters in practice.
I 0.19 In th~se circumstances we recommend that the law provide an effective avenue
of recourse for the trader directly affected, by allowing him access to an independent
deliberative body. That some procedures for solving the matter should be available was
· something on which submissions of interested parties were virtually unanimous.
I 0.20 We make no recommendation as to whether these procedures for recourse
should be established under the Trade Practices Act· or th,e Conciliation and
Arbitration Act. The submissions were divided as to which approach was preferable.
However, we believe the trader who is the object of the employees' action should not
simply have the choice of toeing the line or suffering substantial damage or in some
cases.going out of business. He too is entitled to have his "day in court".
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APPENDIX C -

E~tract

from Section 4 of the Conciliation and
Arbitration ACt 1904

"Industrial matters" means all matters pertaining to the relations of employers and employees and, without limiting the generality of the foregoing, includes( a) all matters or things affecting or relating to work done or to be
done;
(b) the privileges, rights and duties of employers and employees;
( c) the wages, allowances and remuneration of persons employed
or to be employed;
( d) the piece-work, contract or other reward paid or to be paid in
respect of employment;
( e) the question whether piece-work or contract work or any other
system of payment by results shall be allowed, forbidden or exclusively prescribed;
(f) the question whether monetary allowances shall be made by
employers in respect of any time when an employee is not actually working;
(g) the hours of employment, sex, age, qualifications and status of
employees;
(h) the mode, terms and conditions of employment;
(i) the employment of children or young persons, or of any persons or class of persons;
(j) the preferential employment or the non-employment of any
particular person or class of persons or of persons being or not
being members of an organization;
(k) the right to dismiss or to refuse to employ, or the duty to reinstate in employment, a particular person or class of persons;
(I) any custom or usage in an industry, whether general or in a particular locality;
(m) any shop, factory or industry dispute, including any matter
which may be a contributory cause of such a dispute;
(n) any question arising between two or more organizations or
within an organization as to the rights, status or functions of the
members of those organizations or of that organization or
otherwise, in relation to the employment of those members;
(p) any question as to the demarcation of functions of employees
or classes of employees, whether as between employers and employees or between members of different organizations; and
( q) the provision of first-aid equipment, medical attendance, ambulance facilities, rest rooms, sanitary and washing facilities,
canteens, cafeteria, dining rooms and other amenities for
employees,
and includes all questions of what is right and fair in relation to an
industrial matter having regard to the interests of the persons immediately concerned and of society as a whole:

